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PROCEEDI NGS
10:10 a. m
PRESI DI NG MEMBER LAURI E: Ladi es and
gentl emen, good morning, my apol ogies for being
| at e. It's very rude. There's stuff going on, so
I understand, as | read in the papers.

Wel come to our continuing workshops on

the subject of potential barriers to the licensing
of power plants. And this is the | ast of our

wor kshops. Foll owing this we will be preparing a
report that will be issued someti me as soon as the

energy crisis passes.

Today we're going to talk about the
Energy Comm ssion process as it relates to federa
i ssues and federal permtting, and the
coordi nation of such. M. Tooker.

DR. TOOKER: Thank you. Good nmorni ng,
Commi ssi oner Laurie and Comm ssioner Pernell.

PRESI DI NG MEMBER LAURIE: Well, I'm
sorry, let me interrupt a m nute, Chris. Let me
i ntroduce the dais. To my right is Comm ssioner
Robert Pernell, my colleague on the Siting
Committee. And to Comm ssioner Pernell's right is
Comm ssioner Pernell's assistant and Adviser,

Ellie Townsend-Smth. And my name is Robert
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Laurie, Comm ssioner at the Energy Comm ssion
Presi ding Member of the Comm ssion's Siting and
Environmental Policy Comm ttee.

Okay, M. Tooker

DR. TOOKER: Thank you. Before we go
any further | would advise all of you to speak
directly into the m crophones to make sure that we
pick up --

PRESI DI NG MEMBER LAURI E: We paid $12
billion for an ineffectual communication system,
so you have to get intimate.

DR. TOOKER: I am the Comm ssion's
Siting Policy Program Manager, and |'m here today
to assist Rick Buell, who is the Project Manager
assisting the Commttee in its hearing process.

Ri ck has strategically |lost his voice at just the
right time, so |I've reallocated ny priorities for
t he day.

I'"mvery encouraged to see that we have
a very good representation here of a number of
agencies, as well as the devel opment comunity, to
speak about coordi nation of federal and state
perm tting.

And 1'd wanted to point out that we did

circulate a revised staff paper on coordination of
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federal and state permtting on March 15th to
follow up on an original draft that we sent out
that we felt hadn't been adequately focused. And
so we sent out a revised paper, and | think better
focused on the progress we've made in addressing
coordination issues, as well as the remaining
areas that we need to focus on to facilitate both
federal and state permtting.

I'd like to start off with
i ntroductions, and then we will have a short
presentation and summary of the staff paper
follow ng that.

If we could start with Steven Barhite.

MR. BARHI TE: Hi, my name is Steven
Barhite. I work at the Environmental Protection
Agency, Region IX in San Francisco.

MS. LYONS: My name is Ann Lyons. I
al so work at the Environmental Protection Agency
Office in San Francisco, and |'min the Office of
Regi onal Counsel there

MR. GRATTAN: And my name is John
Grattan. I'"'mwith the lawfirm Grattan and Gal ati,
and we represent applicants before the Comm ssion.

DR. MEUNI ER: I'"m Gary Meunier with

Aspen Environmental Group, Consultant to the
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Commi ssion, helping themwith the issue paper and
wor kshop.

MR. W NTERS: And I'm Gary Wnters; |I'm
the Acting Division Chief for Division of
Envi ronment al Anal ysis at Caltrans.

MS. JONES: And |'m Susan Jones with the
U.S. Fish and W ldlife Service. I'"m a Biologist
t hat has worked on some of the permtting projects
t hat have come through here recently on power
pl ants.

MR. MULVEY: l"m Brian Mulvey with
Nati onal Marine Fisheries Service in the Santa
Rosa Office. And |'ve been involved with Potrero
and now with this expediting of siting projects.

PRESI DI NG MEMBER LAURI E: Thank you,
Bri an.

DR. TOOKER: Thank you very much and
wel come to all of you, and thank you for com ng
and being here for this dialogue.

I wanted to point out a few things.
First of all, if any of you do have written
presentations that you have not yet provided a
copy of to Rick Buell, if you could do sometime
after this panel discussion, so we can provide

that for the record.
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We will be having a panel discussion
this morning regarding regulatory approvals and
t he process. And then a panel discussion this
afternoon on interconnection and | and use
approval s.

And we have asked the speakers to speak
in general to the questions attached to the Siting
Commi ttee notice. There were two different
i ssues, and the one we will be discussing this
morning is what conflicts exist between the Energy
Commi ssion siting process and federal permt
processes.

And with that, | would ask Gary Meuni er
to provide a short summary of the staff background
paper. Gary.

DR. MEUNI ER: The background paper, the
i ssue paper takes a broad | ook at the variety of
federal permts potentially involved in the siting
process for power plants in California.

It attempts to focus on those areas that
could pose potential problems in the siting
process, and ultimately for power plant
construction and operation. We were mainly
| ooking at the 12-month permtting process.

First, I'd like to talk a little bit
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about, provide a little overview of the federa
permts. A wide variety of federal permts and
adm ni stering agencies for those permts are

i nvolved in the siting, construction and operation
of power plants. These are summarized in table 1
of the issue paper.

After | ooking at all of the permts we
hi ghlighted five basic categories of the federa
permtting processes with the most potential for
constraining the siting, construction and
operation of power plants.

These include first, permt processes
under the Endangered Species Act, primarily under
section 7, which may require consultation with the
Fish and WIldlife Service, or the National Marine
Fi sheries Service, and the issuance of a
bi ol ogi cal opinion

Second, prevention of significant
deterioration, that is PSD, permts under the
Cl ean Air Act. Which may require a permt from
the U.S. Environmental Protection Agency, the EPA,
or review and concurrence by EPA. And which are
subject to appeal to the USEPA's Environment al
Appeal s Board.

Third, National Pollutant Discharge
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El i m nati on System, NPDES, permts. These are

i ssued by the Regional Water Quality Control
Boards, but subject to changing regul ations at the
federal |evel under EPA.

Fourth, we | ooked at federal |and use
entitlements as a general category. These may be
required for rights-of-way and special use permts
for pipelines and transm ssion |lines or other
facilities.

Typically these kinds of permts would
be required from Bureau of Land Management or the
Forest Service where | ands adm nistered by those
agencies are involved.

We also noted that interstate pipelines
and transm ssion |ines may require permts from
the Federal Energy Regul atory Comm ssion, FERC, or
the Western Area Power Adm nistration, WAPA. Al
of these may require environmental impact
statements which are simlar in |Iength and
complexity to the AFC staff assessments.

And fifth, we | ooked at the permtting
requirements related to Indian Reservations,

Tri bal Treaty Rights, and Native American concerns
where these may be involved on some projects.

These also may require a federal EIS under the
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Nati onal Environmental Policy Act, and/or
extensive Native American consultation

Havi ng | ooked at these federa
permtting areas, some of the key issues of
concern or opportunities for improving the
perm tting processes included the issue of
application compl eteness with respect to such
factors as firmness of the project definition
reasonabl e consideration of environmental
constraints and permt requirements up front, and
early devel opment of mtigation measures.

Ot her issues of concern are potentia
delays in the review and anal ysis of application
mat erials and further development of mitigation
measur es.

Now, such delays could occur due to
agency wor kl oads and staffing limtations, changes
in priorities at the agencies, staff reassignments
or breakdowns in coordinations of schedul es.

A third area was changes in | aw or
regulation at the federal |evel can introduce
uncertainties and delays in permt processing.

A fourth area is the appeals processes
that may be involved in the appeal of permt

deci si ons. An exanple that we highlighted was the
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EPA's Environmental Appeals Board appeal s
processes which can delay projects, somewhat
i ndefinitely, depending on the appeal issues.

Finally, we |ooked at the potential for
delays in the permtting of pipelines and
transm ssion |lines over the long term Thi s may
negatively impact the operation of permtted power
pl ants.

And that's basically a summary of the
i ssue paper.

PRESI DI NG MEMBER LAURI E: Gary, the
points raised in the staff paper, and the
notations to the various federal permts, these
are not permts unique to power plants, that is
the federal government doesn't have a state power
pl ant regul ation section

These are devel opment permts,
applicable to any and all kinds of devel opment
t hat may be subject to them is that right?

DR. MEUNI ER: That is basically correct.
These are all permt processes that would be
applicable to almost any significantly sized
i ndustrial facility. So it's not specific to
power plants.

PRESI DI NG MEMBER LAURI E: Okay. So one

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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guestion that we'll be interested in talking about
is what is unique about power plants, as m ght be
applicable to the implementation of federa
regul ations. Or is it development is devel opment
is devel opment, and it's a question of
devel opment - wi de response to federal regs.

And | don't know the answer to that, but
certainly --

DR. MEUNI ER: Well, | think one thing
that is unique is the fact that we have this state
regul atory program that is very comprehensive, and
whi ch has sort of parallel requirements in a | ot
of cases, also has the requirement for compliance
with | aws, ordinances, regul ations and standards.

And that, to me, does provide a |ot of
opportunity for coordinating permtting, much nore
so than say a m ning project or something that's
proposed on federal |and.

PRESI DI NG MEMBER LAURI E: Fi ne, thank
you very much. Commi ssioner Pernell, did you have
any questions of --

COMM SSI ONER PERNELL: No.

PRESI DI NG MEMBER LAURI E: -- M.
Meuni er ?

COMMI SSI ONER PERNELL: Thank you.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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PRESI DI NG MEMBER LAURI E: Thank you.

DR. TOOKER: In introducing the next
speaker | just wanted to say that previous to the
job that | currently have, |, for many years,

served as the supervisor of the power plant siting
division's air quality unit. And in that role,
wor ked very closely with EPA in the power plant
siting process.

And wanted to take a moment to reflect
on the significant contributions | believe that
EPA has made, especially in our deregul ated
el ectricity environment. They very early on
recogni zed the i mportance of participating in our
process to identify and resolve issues that were
pertinent to their federal permts

And they have lent us great support in
terms of providing guidances to air districts
regardi ng our state permts, and the coordination
of those. And | have had the opportunity to work
with Steven and other staff within the stationary
source permtting office, or whatever the exact
title is, --

MR. BARHI TE: Cl ose enough.

DR. TOOKER: Cl ose enough. And | did

want to express my personal appreciation for al

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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the work that they have done and that Ann has done
in supporting us on |egal issues that have arisen
and i ssues regarding process and the coordination
of the federal process in the inmplementation of
federal requirements through air districts at the
|l ocal |evel. They've been a great assistance to

us in that respect.

And | believe Steven will be speaking
t oday and Ann, perhaps both, in the context of the
experiences that we've shared |I'd say over the

| ast four years or so.

St even.

MR. BARHI TE: Actually, | think Ann's
going to start off with a general overview of just
what goes on at EPA and what our various
perm tting processes involve, because they are
complicated and there's some confusion

PRESI DI NG MEMBER LAURI E: That will be
hel pful, thank you.

MS. LYONS: Actually I'"m going to limt
those remarks to the Clean Air Act. St even and
are both in the air division, and so | think that
that's where the focus is today anyway.

And | guess nmy comments arise nmostly

fromreading the paper. We have a sort of more
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13
expansive view of what the meaning of a federa
permt is, and that's why | wanted to make just a
few remarks about the Clean Air Act permtting
schemes.

I'd say you could break it into federa
permts and federally issued permts. And to go
back, we have the SIP process under the Clean Air
Act . So that means that districts who have SIP-
approved permtting rules are issuing permts that
we consi der federal permts. They're issuing them
under their own authority; they have their own
review procedures, but we consider that a
federally enforceable permt, and therefore we
have some oversight of that.

And then on the other hand there are
certain permts that are federally issued, such as
the PSD permts in some cases, and PSD permts
del egated to districts in some cases.

Now, |'Ill back up to the beginning of my
remarks.

PRESI DI NG MEMBER LAURI E: Well, one of
our workshops was on air, --

MS. LYONS: Okay.

PRESI DI NG MEMBER LAURIE: -- and one of

the questions of the districts was who do you al
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wor k for. And | think they responded, but [|'m not
sure. So, there is some schizophrenia --

MS. LYONS: Well, they're in a bit of a
tough position because they are satisfying the
mandat es of both the California Clean Air Act and
the federal Clean Air Act, which are not al ways
paral |l el

PRESI DI NG MEMBER LAURI E: They're state
agenci es, though, right?

MS. LYONS: They are state agencies, but
t hen when we approve their state implementation
pl ans, part of our review is that they have
adequate | egal authority, funding, all of that
sort of thing, so that then they become entities
t hat we have approved to issue permts that are
required under the Clean Air Act.

COMM SSI ONER PERNELL: I"m sorry, let me
ask a question on procedure. In the scenario that
you just laid out where an air district m ght
approve an air permt that is the jurisdiction of
EPA, USEPA, in that scenario what happens? Do you
then contact them slap their hand, put everything
on hold, or what happens in that scenari o0?

MS. LYONS: Well, there are actually a

variety of remedies, of potential remedies when
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they go ahead and issue a permt that we do not
approve of.

One would be to take a direct
enforcement action against the source that
constructs for constructing without a valid
permt. There's also a procedure where we can
wi t hdraw the permtting program from the state and
take over the permtting federally.

MR. BARHI TE: That's not a common thing.

MS. LYONS: Not that it's ever happened.

MR. BARHI TE: I don't think it's ever
happened, so.

COMM SSI ONER PERNELL: | could
understand that. | guess my concern is that if we
go down that road, whether the applicant is aware
of not, and especially as it relates to the power
pl ants. If we go down that road we woul dn't want
to, at least | wouldn't envision the whole project
being on hold if we are in some sort of emergency
situation where we're trying to get these projects
up and providing power to California.

MS. LYONS: Right, | think it's very
i mportant to make them aware of the fact that we
have the oversight and enforcement role for the

federal Clean Air Act, as it's implemented through
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the state i mplementation plan.

And, you know, | guess
is for expediting things, permts
federal permts and the federally
the best thing to do is to come i
everyt hing. Not to try to get cr
corners. And, you know, |'m sure
t hat message.

COMM SSI ONER PERNELL

MS. LYONS: But let me
l[ittle bit nmore of an overview if
any further questions, and that
Air Act is broken into attainment
nonattai nment pollutants.

And for attainment -- |
nonattai nment. For nonattai nment
districts are required to have a
program of their own approved int
i mpl ementation plan. There's a s

if they don't. It's like a const

our basic mess
, both the

i ssued permt

16

age

S,

n, you know, with

eative or cut

you' ve heard

Thank you.

gi ve you just
you don't hav
s just the Cle

pol l utants an

et me start wi
pol lutants th
perm tting

o the state

anction for th

ruction

a

e

an

d

th

e

at

mor at ori um and a FIP. So they're fairly Draconi an

sanctions, and all the districts

have - -

in California

PRESI DI NG MEMBER LAURI E: So is that

do

t he

first question you ask when you go to the issue of
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federal regulatory schemes in air? |Is the first
guestion you ask, are you in a nonattainment or an
attainment zone? And then from there that
determ nes your direction?

MS. LYONS: Yeah, and that would be
easier if there were only one pollutant, but the
fact we have five regul ated pollutants, and so you
can be in an area that is in nonattainment for
some pollutants and in attainment for other
pol | ut ants.

PRESI DI NG MEMBER LAURI E: What are the
five regul ated pollutants?

MS. LYONS: Ozone, which is a m xture of
VOCs, volatile organic compounds; and NOx, oxides
of nitrogen; particulate matter, PMLO we usually
refer to it as; SOx, oxides of sulfur; CO, carbon
monoxi de, and | knew | was going to forget one --

MR. BARHI TE: Lead.

MS. LYONS: Thank you. We don't do much
with | ead, so. Anyway, --

COMM SSI ONER PERNELL: I"m sorry,

m ssed one. I got ozone, NOx, --
MR. BARHI TE: Ozone, SOx --
MS. LYONS: PM, particulate matter

COMM SSI ONER PERNELL: -- SOx, PM --

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR. BARHI TE: Carbon monoxi de and | ead.
And realize that ozone is a VOC and NOx.

And Chris just pointed out, NOx is a bit
di fferent. NO2 is treated, that gets a double
| ook, basically.

MS. LYONS: Yeah. So, you m ght be
subj ect -- power plants are most |likely going to
be subject to both attainment permtting --
nonattai nment area permtting and attainment area
perm tting.

So, under the Clean Air Act the district
have to have permtting programs for nonattai nment
pol | ut ants. They're not required to have those
programs for attainment pollutants, which is why
EPA sometimes issues the PSD permts. PSD permts
are only for attainment pollutants.

And a district may have an approved PSD
program, in which case it will have all its own
adm nistrative remedies and will again just be in
an oversight role, or it may have a del egated
program where it has a del egation agreement with
EPA and it's actually carrying out the federal
attai nment area permtting program

And in that case, then the appeals go to

our environmental appeals board, and it's treated

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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as if it's a federally issued permt

MR. BARHI TE: They're issuing on our
behal f basically.

MS. LYONS: Ri ght . And then there's the
third category for attai nment area permts which
is that the district has neither an approved
program nor a del egation agreement with us. And
then EPA, itself, will be issuing the permts
such as in the Sutter Power Plant case. We wrote
the permit for the attai nment pollutants in that
case.

MR. BARHI TE: One thing you m ght be
t hi nki ng about right about now is in California
this is incredibly complicated because nmost states

in the country have one, two, maybe three

permtting authorities. We have over 40 in
California. Each of them has a slightly different
setup. Some of them have approved programs. Some
of them have del egated authority. Some want
neither. And each permtting authority also has

their own state i mplementation plan with their own

rul es.

PRESI DI NG MEMBER LAURI E: And who
determ nes that? Who decided we have 40? |s that
CARB?
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MR. BARHI TE: Well, it's history really.
I think the short answer is that California was
ki nd of out in front when the air programs were
form ng, and they had a county-by-county air
permtting programin place already.

And so when the Clean Air Act came
along, California already had a structure in
pl ace, and they tried to lay that structure on top
of the Clean Air Act. And it worked. The problem
is that each district has a slightly different way
of comng into compliance with those federa
regul ations.

And so it's a real challenge because a
power plant in the South Coast, very close to the
San Di ego border, will be going through something
very di fferent than a power plant in San Diego.
And so that's why it's an extra challenge here in
California. We really are dealing with a | ot of
di fferent permtting authorities, and that's
uni que in the nation.

PRESI DI NG MEMBER LAURI E: Who has, if
there's some visionary who said we want to
coordinate the regions a little bit better, who is
that? And is there a capo de capo for air

di stricts or --
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MR. BARHI TE: I think that the
California Air Resources Board actually does play
that role, and they do an excellent job in that
role.

I think what their challenge is is they
can't request the districts to actually make those
rul e changes. So what they do is they try to
coordi nate as much as possi bl e. And when
something |ike the present situation comes along,
they've done an excellent job of trying to come up
with measures that can be applied across the state
wi t hout having to get into issues of |oca
jurisdiction. All owing them to keep their
aut hority, but somehow coordinating their
activities.

And | think that's the challenge they've
been trying to meet, and | think they've been
doing a good job of it, too.

MS. LYONS: And 1'd just like to add,
you were talking about, you know, how permts are
uni que or not unique to the power plant situation
Most of these programs, you know, grew up |ong ago
and were actually tailored to more what the |oca
stationary sources were, you know, whether they're

agricultural sorts of sources or, you know,
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manuf acturing sources.
So the idea was that it was a good thing
to let the state sort of choose how to regul ate

what was a particular |ocal interest to them you

know. In this particular situation it's | ooking
more |ike just, you know, too much of a quagmre,
but --

MR. BARHI TE: So, | guess maybe just to

sum up what we just said, there are basically two
prograns. One is attainment, and that's basically
to make sure that your clean air stays clean.

We al so have a nonattainment program,
that's to make sure that your dirty air becomes
cl eaner over time. The nonattai nment prograns are
adm ni stered by the districts, and they have rul es
in their state i mplementation plan that guide them
in that.

Then there's the PSD program, the
attai nment program And there are basically three
options there. The federal government can issue
the permts directly and that happens in some of
the smaller districts around California.

The districts can be del egated authority
to issue the permit on behalf of the federa

government . That's actually fairly common,
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especially in the larger districts |Iike the Bay
Area and South Coast.

And then there are a few districts where
they've actually incorporated that programinto
their state inplementation plan. And | think
Mont erey m ght be one exampl e. There are very few
of those in California, though

MS. LYONS: And then to add onto that,
where you get the requirements for compliance with
section 7 of the Endangered Species Act and al so
where you have the potential of having
environmental appeals board procedures kick in,
are only in the federally issued permts, which
are the PSD permts by either delegated district
or by EPA.

So just to try to, you know, | ay out the
universe there a little bit.

And 1'd like to make a couple of side
poi nts, and one is the paper here refers to
mtigation quite a bit, and that's actually not a
term we use much in the Clean Air Act, which is,
you know, kind of unusual

But the Clean Air Act really focuses on
technol ogy and offsets. So, what we're really

| ooking for, | mean that is mtigation for us.
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That they have the best avail able contro
technol ogy, and that they offset any additions of
nonattai nment pollutants caused by the project.

So we're not -- | guess my point is it
seems to me it's a |less subjective determ nation
than you get in a |lot of the statutes that rely on
mtigating i mpacts. Because here we have, you
know, concrete requirement for the technol ogy and
for the offsets. And it's not as if we can have a
little less stringent technology if we get more
of fsets or something |like that. It's both those
requirements.

MR. BARHI TE: And maybe here is a good
time just to mention some of the efforts that
we've seen in those two areas over the past few
years.

I think when we first saw the power
plants comng into the state one of the big
guestions and di scussions that we had revol ved
around that technol ogy requirement. What is the
cl eanest technol ogy that should be used here.

There were some new emergi ng
technol ogi es that were proven, but there was a | ot
of discussion about whether they were appropriate.

So the first power plants that went through the
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process, a |lot of the debate focused on that
control technol ogy.

This is actually where ARB did a great
j ob. They, as this discussion continued on, they
actually produced their power plant siting
gui del i nes where they put down what they thought
the m ni mum control technol ogy should be. And
they worked a lot with EPA and the districts on
t hat.

So | think the first few years the focus
was really on technology and the ARB did a good
job of summ ng up that conversation and putting it
in witing so that people at |east had an idea of
what was expected. And | think that part of the
equation has been much easier now.

I think now the real challenge has been
in the offset area. There's been a | ot of new
activity in the state, and obtaining offsets for
these projects has proven to be the new chall enge.
And that's what people are focusing on right now.

So, we've seen that shift a little bit
over time. But | think that there was a | ot of
coordination that went on, | think a really good
effort to kind of nail that technol ogy part down.

And so now the challenge is offsets.
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PRESI DI NG MEMBER LAURI E: Woul d you care
to take a m nute and tal k about what you're
t hi nki ng about regarding offsets?

MR. BARHI TE: Well, | think at the | ast
wor kshop | think you covered that in more detail.
But | guess what we're seeing now is, Ann
menti oned earlier that when people get creative,
wi th quotation marks around it, it does slow the
process down.

And so | guess what our job has been is
to try to encourage people to go out and find a
reasonabl e strategy to obtain offsets. We' ve seen
some things that are very difficult to true up
with the Clean Air Act. And so there's a couple
di fferent strategies that we're | ooking at.

The first one, | think, and the one we
encourage the most is for people to go out and
| ook for additional sources that could be over
controll ed. That doesn't always work in al
pl aces, so we've had to | ook at other options.

And | assume that you went over sonme of
t hose options at the | ast workshop

PRESI DI NG MEMBER LAURI E:  Yes.

MR. BARHI TE: Okay.

MS. LYONS: And, again, you have -- oh,
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l'm sorry.

PRESI DI NG MEMBER LAURI E: Go ahead, Ann.

MS. LYONS: I was just going to say you
have on your paper early identification of
m tigation measures as being one recommendation.

I saw that somepl ace. And | think early
identification of offsets should, you know, it's
not mtigation really, but the people who start
early and kind of |ook at the site and say, what
around here can | find offsets from are going to
have a much better time of getting actually
getting the right kind of offsets.

MR. BARHI TE: Maybe | can give you an
exampl e of where this works. Again, you probably
di scussed this |ast week, but | think it's worth
hi ghli ghting.

Peopl e have been talking a | ot about
mobil e source credits that could be used for
stationary source offsets. In general that's not

been somet hing that we've been able to true up

with the Clean Air Act. It's difficult to do.
But, | think in one instance it worked
very well, and that was with Otay Mesa in San

Di ego. And there the applicant worked very hard

with the districts, ARB, the Energy Comm ssion and

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28
EPA to come up with, it was a very good permt
And all of the little details that, you know, were
problematic, were all spelled out very clearly in
the permt.

And that's a case where |I think they
took a creative approach, and they really backed
that up with, you know, a good effort to make it
wor k.

The problemis that same approach won't
work just across the line in South Coast, which
has a much | onger attainment horizon com ng up
They're working on some mobile source strategy for
Sout h Coast, but they have to be very different
t han Otay Mesa.

And so again, that goes back to that
chall enge of how each different area in California
has to be treated differently.

San Di ego had a very short attainment
horizon, and so the limted duration of those
mobi |l e source credits worked there. And across
the border in South Coast, their attainment
horizon is a |long way off. And the Iimted
li fespan of those mobile source credits would not
wor k there.

And so that's what we're trying to do is
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match up the strategy with the appropriate
circumstances.

PRESI DI NG MEMBER LAURI E: Good, thank
you very much.

MS. LYONS: Okay, can | add one nore

t hing?

PRESI DI NG MEMBER LAURI E: I'"m sorry?

MS. LYONS: | was going to add one more
thing --

PRESI DI NG MEMBER LAURI E: Yes.

MS. LYONS: -- just in responding to
your questions here. | do actually have somet hing

to report, and this is regarding the EAB, the
Envi ronment al Appeals Board tim ng issue.

After the Sutter Power Plant appeal our
Envi ronment al Appeals Board did actually draft an
i ssue procedures for dealing with appeals on an
expedited basis, if they were frivolous, you know,
if they should just be dism ssed |Iike, you know,
t hey concluded the Sutter was that kind of an
appeal

And so | just wanted people to be aware
of that, that since June 30, 2000, they've had
this guidance on it. And what that means to me is

if you want to avoid the delay in a PSD EAB
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appeal, make sure you get a really good permt and
t hat you've done everything right. Because then
there's no way they can bring anything that
shoul dn't be expeditiously dism ssed

PRESI DI NG MEMBER LAURI E: And does that
include EJ issues?

MS. LYONS: No. I don't think that's
on their list of summary disposition matters.

PRESI DI NG MEMBER LAURI E: Okay, so how
woul d you handl e an environmental justice
al l egation?

MS. LYONS: You know, | think you'd have
to first | ook at whether or not it was raised
properly. And then you'd have to | ook at the
demographics and see if any of the EAB deci sions
that are already on record would provide a basis
for saying that's been deci ded by them

So, you'd need to |look at the record,

t he demographics, how it was raised, there are a
number of issues. But it could, | mean | think
there are instances when it m ght be proper for
summary di sposition under their procedures. They
didn't actually list out, you know, categories,
but there m ght be situations when, you know, it

hasn't been raised in the record properly, so it
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could be summarily disposed of.

PRESI DI NG MEMBER LAURI E: Okay.

COMMI SSI ONER PERNELL: Does the
expedited appeal process apply to other topics,
ot her than air quality?

MS. LYONS: No, actually it's specific
to PSD permts, because the Environmental Appeals
Board recogni zes that that program presents
exi genci es not present to quite the same degree in
the other appeals filed with this board.

COMMI SSI ONER PERNELL: And nmy second
guestion, |I'm not sure that you can answer this,
but there's also issues of endangered species
habitat, is that something you can answer some

guestions on, or is there someone else from --

MS. LYONS: I think Susan is our expert
on that.

COMMI SSI ONER PERNELL: Okay, 'l wait
till | get around to Susan.

MS. LYONS: Okay.

COMMI SSI ONER PERNELL: Thank you.

PRESI DI NG MEMBER LAURI E: Thank you very
much.

M. Tooker.

DR. TOOKER: Steven, | have one question
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as a follow-up. From what you said, really the
EPA in this process then has two responsibilities.
One is to provide oversight of the new source
review programs inmplemented by the districts, as
well as to inplement their own PSD program unl ess
it's been del egat ed.

Could you speak a little bit about what
you see as the advantages, or what are the
overl|l aps between the NSR and the PSD programs in
terms of analysis of projects? W do a lot of in-
depth analysis, and we work with you, we work with
the districts.

Has that, do you think, resulted in that
consolidation of analysis resulted in a |ot more
efficiency? Instead of just having these separate
programs going on, we have conbi ned staff efforts.

MR. BARHI TE: Yeah, | definitely think
t hat hel ps. While the two programs are very
di fferent and they have very different goals, we
mentioned that in terms of oxides of nitrogen
there's kind of a double counting.

Most areas in California are
nonattai nment for ozone. There are some areas
that are attainment for NOx, though. And so NOx

will often fall under the PSD portion of the
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program while ozone will be adm nistered under
t he nonattai nment portion of the program

It's very hel pful when that
nonattai nment analysis is done, because the PSD
portion often relies on that. The requirements in
t he nonattai nment program are much more stringent,
and so usually if you're satisfying those
requirements, the PSD follows very easily after
t hat .

In most of these projects what we're
seeing is that the -- if the analysis for the
nonattai nment portion that the district is doing
is good, and it usually is good, the PSD permt
will often come very quickly after that, because
it can rely very heavily on that analysis.

And so | do think if you do a good job
on the nonattainment part, the PSD part can conme
very easily after.

DR. TOOKER: Thank you. Any ot her
guestions for EPA?

PRESI DI NG MEMBER LAURI E: Lots of air
guestions, but we're going to have to save it.
Thanks. And, Chris, when this is over |I'm going
to ask you to explain to me what the role of |oca

districts is vis-a-vis the federal government, and
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our siting process.
Because after four years | still don't

understand it.

DR. TOOKER: We'll talk. Thank you very
much.

MS. LYONS: EPA does give them grant
money. Does that hel p?

PRESI DI NG MEMBER LAURI E: To start, you
bet . Thank you.

DR. TOOKER: Our next speaker is Susan
Jones with the United States Fish and Wldlife
Service. Susan.

PRESI DI NG MEMBER LAURI E: Wel come, Ms.
Jones.

MS. JONES: Thank you very much. Thank
you for inviting me here. I'"ve really enjoyed
wor king with your staff in preparing for this
wor kshop and on ot her projects, as well.

I should just say that | work in the
Endangered Species Division on issues in the San
Joaquin Vall ey. So, nmy experience with the Energy
Commi ssion is with the power plants that have
recently been permtted in Kern County. And
wor ked on several of those.

I'"m here to tal k about the Endangered

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35
Speci es Act and how it addresses power pl ants.
Our mi ssion within the part of the Service that |
work in is to bring back species that have been
greatly reduced in numbers, and they've been
reduced in numbers mostly by | oss of habitat. And
that comes from agriculture, growth of cities, and
i ndustrial activities.

We have written, for most of our species
t hat have been listed as either threatened or
endangered, we have written recovery plans. And
in these plans we've thought about all the
di fferent players and where the easiest habitat to
protect is, and how much habitat do we need
anyway. And kind of tried to put all the pieces
toget her on how all the different players living
in the State of California can help i mplement the
Endangered Species Act and bring it back.

We have two permtting processes. One
is referred to as section 7, the other's referred
to as section 10.

Section 7 is involved when the federa
agency, | think EPA has already mentioned it, when
a federal agency takes an action to issue a
permt, then they, if they are willing, can be the

federal nexus for the applicant and the project to
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come to the Fish and WIldlife Service and get a
permt.
And what we require to get that permt

is that the project not reduce those species bel ow

the present baseline we call it, or present |level.
So we are | ooking for mtigation. We use that
wor d. And we often ask applicants to buy land in

good habitat areas to offset the footprint of the
project and the pipelines and the transm ssion
lines.

We have a regul atory deadline of 135
days to go through the section 7 process, once it
has started. That assumes that we have all the
informati on we need at 30 days. So it's 30 days
and then 105 days.

PRESI DI NG MEMBER LAURI E: And that the
needed information m ght include | engthy survey
period, for example?

MS. JONES: Ri ght . And the Energy
Commi ssion Staff knows all of those requirements
and has transmtted those to the applicant and
we're often working with a very well informed
applicant by the time, you know, they come --

PRESI DI NG MEMBER LAURI E: Coul d you talk

about that a little more? |'m aware that in many
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cases there are comments that you cannot make a

determ nation whet her or not there's a particular

species present until you do a year-long, because
some species are seasonal . And so you have to
wait until spring or summer or fall or winter in

order to do the appropriate study, is that
correct?

MS. JONES: Yes, that's correct. A | ot
of the plants can only be identified in the spring
when they're flowering. And that's right now.
There's a | ot of people, biologists out working
hard in Kern County right now on various projects
t hat are planned for the whole next year.

So there is a certain amount of | ead
time that's required if you are putting your plant
on an undi sturbed site.

If you put your plant on a site that's
al ready been used in some way, it makes the
process go much faster because you don't need to
do those surveys in as much depth or at all

So if you take a preexisting industria
site, and they did that at Elk Hills. They found
a site that had been used previously and was no
| onger in use. The only part of it that would

i mpact species that required extensive surveys
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were the transm ssion |lines and the pipelines.

So, if you pick a site that's already

di sturbed, greatly disturbed, then for the Service

t hat cuts down on our review time; it cuts down on

the processing time.

PRESI DI NG MEMBER LAURI E: Okay.

COMM SSI ONER PERNELL
under st and this. First of all

process, approval process, that

Okay, help me

your 135-day

doesn't | end

itself to some of the Comm ssion's siting regs or

emer gency regs.

We have a six-month process, and a

coupl e other shorter processes.

How woul d t hat be

handl ed? Do you have any procedure for emergency

siting of power plants?

MS. JONES: 135 days is actually the

maxi mum. I mean we can issue a permt before that

time if -- | guess it's technically possible.

We're very short staffed, so we have not actually

been making the 135 day deadline,

a --
COMMI SSI ONER PERNELL:
135 days?
MS. JONES: Yes. But ,

COMM SSI ONER PERNELL:
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staff. Beli eve me,

Commi ssi on. So that's certainly

we're working very hard at

and overworking

t he

under st andabl e.

MS. JONES: Ri ght .

COMM SSI ONER PERNELL: The other issue
is if you're on an industrial site, or a disturbed
site, which would shorten the time and probably

give you a better chance of
process sooner, --
MS.

JONES: Ri ght .

COMM SSI ONER PERNELL:

getting through your

that's

give you a

set you up, so

correct? And | want to kind of
scenari o. Well, | don't want to
let me tell you what's on my m nd.

We had a -- we being,

licensed a power plant at

whi ch was an existing site. It

t here was endangered speci es,

shrinmp. And a picture was taken
where -- are you famliar
MS. JONES: No.
COMMI SSI ONER PERNELL:
MS. JONES: I've heard
tracks.

COMM SSI ONER PERNELL:
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indentation in the soil, and there was some water
init, and evidently these little guys, you know,
rejuvenate during the winter months or whatever
t hey do, and because of that, a biologist, you
know, identified fairy shrimp in that indentation
There was some mitigation and, you know, | think
we went over the 135 days, and et cetera.

Has that -- and this must have been
ei ght years ago. So, has anything changed since
then? Do you know, in terms of regulations, or in
terms of how we handle power plant footprints in
i ndustrial areas?

MS. JONES: Well, | think with fairy
shrimp | do know that we've set up a |ot of
conservation banks around the area. We have
nonprofit organizations that have bought | and and
have it set aside. And then in order to pay their
mort gage, power plants and other industrial
facilities that need credits, because there are
fairy shrimp on their sites, buy credits in these
conservati on banks. And it makes the mtigation
go much more quickly, and it's very easy, you
know, it's already set up. You know, it's a
preapproved kind of mtigation that's out there

t hat we've hel ped set up with these nonprofits.
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COMM SSI ONER PERNELL: Ri ght. One of
the things that we're doing as a Comm ssion is
trying to identify potential sites. Most of those
are -- well, not most of them but some of those
are on industrial areas because we think it's
more, in terms of the |land use, you know, it's
more conducive to do it that way.

And | was just trying to get some sense
of if we go through that process to identify
somet hing on an industrial area, someone -- a
bi ol ogi st comes out and see fairy shrinmp, for
example, or flowers or any other endangered
species there, and the fact that we're identifying
these to expedite the process, would that hold it
up in any way?

MS. JONES: Well, my understanding is
that the sites that are being put forth by the
Energy Comm ssion as things that could be
permtted quickly are sites where endangered
species or threatened species are not | ocated.

COMM SSI ONER PERNELL: Ri ght, but we
woul dn't know that until the winter months in this
case.

MS. JONES: My understanding is they're

tal king about sites that have been surveyed in the
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past. And so we have a pretty good idea of what's

al ready there.
And that the whole idea was to pick
sites where there weren't endangered species.

COMMI SSI ONER PERNELL: And | think

that's correct, that is the idea. But if there's

a hard rain for a week, and these little guys
decide to rejuvenate, what happens? | mean it
stops the whole --

MS. JONES: Well, it doesn't stop the
whol e process now because we have these
conservati on banks set up. We' d prefer that the

sites not even go on there, and so we have

actually, the Fish and Game, California Department

of Fish and Game has a database of where all these

sightings have been seen of all the different
t hreatened and endangered species.

And that's actually, | think, one of
recommendati ons we have here is to fully staff
them or give them some short-term staff so that
they can enter all the data points --

COMMI SSI ONER PERNELL: I think that
woul d be hel pful --

MS. JONES: -- and get that going.

COMM SSI ONER PERNELL: -- that's very
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good.

MS. JONES: Because there is a | ot of
i nformati on already out there from previous
activities, and it's not all in the database.

COMMI SSI ONER PERNELL: All right. Okay.

PRESI DI NG MEMBER LAURI E: So if | pick
parcel ABC, and it is an undevel oped parcel, for
t he purpose of constructing a power plant, and the
guestion is, is the Endangered Species Act
applicabl e. Are there any endangered species.

So, one, you'd go to a database.

MS. JONES: Ri ght .

PRESI DI NG MEMBER LAURI E: Two, absent
anything in the database, do you have to stick
some person out there under a tent for a year to
go through seasons and then that's part of your
environmental analysis? So if there's nothing in
t he data bank, what more do you have to do in
order to determ ne whether or not there may be
some sort of endangered species on a given parce
of land?

MS. JONES: There's the Fish and Ganme
dat abase which has the sitings in it. And usually
applicants have checked that before they come to

us.
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Then they can come to us and that us
m ght be NMFS as well as the Service, and we have
a database of habitat, really, of where we m ght
expect species to be, based on their habitats.

And so we issue a letter with a |ist of
potential species that could be on an undisturbed
plot in a particular USGS quadrangle. We base it
on the geol ogical survey, 7.5 m nute quadrangl es.

PRESI DI NG MEMBER LAURI E: And that's
where the seasonal survey then comes in, so that
if you determ ne that there may be a species on
this given parcel, you say, well, wait unti
spring and conduct your survey so you'll know
whet her or not there is, in fact, in reality, the
presence of such a species? |Is that how it works?

MS. JONES: In some areas there aren't
any species that are protected through us, and so
then they don't have to do surveys. In other
areas there m ght be

The applicant can also assume presence,
if it's very close to previous sightings. And
then they don't have to do the surveys. They can
just compensate for the habitat that's being | ost,
and proceed with their project.

The surveys are not necessarily

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45
required. The species that | work on, we're happy
to assume presence, and then get on with the
project, get on with buying acres in the
compensation bank if the applicant is willing.

PRESI DI NG MEMBER LAURI E: Okay. Thank
you. You were going to give a presentation, and
we haven't let you do that.

MS. JONES: No, that's okay. I like
guesti ons.

So | was tal king about we have two
procedures for somebody to get a permt to do a
project. One is section 7 that we've just -- that
I just started mentioning, it has the 135 days.

There's also section 10, which is for

private applicants, where there's no federa

agency involved in handing out a permt. So t hat
it doesn't always apply to power plants. The
bi gger power plants will usually have an EPA

permt that's required, a PSD permt

Some of the smaller power plants, the
100 megawatt, or the 50 megawatt, don't -- m ght
not have a federal permt. And so they would go
t hrough the section 10 process.

Section 10 process has no mandat ed

deadlines, and it is not where most applicants
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want to be. So most applicants will do something
with their project, have a transm ssion |ine going
across BLM I and, or involve the Forest Service in
some way, so that they can create or make sure
that there's a federal nexus for their project.
And that will speed the process.

So we've been actively working with
ot her agencies to educate them about the
Endangered Species Act and this whole federa
nexus thing, so that we could encourage themto
take the federal nexus and help applicants speed
their process.

PRESI DI NG MEMBER LAURI E: So the process
proceeds more quickly if you find that there is
federal jurisdiction, as opposed to when there
isn't federal jurisdiction?

MS. JONES: Ri ght . Yes.

PRESI DI NG MEMBER LAURI E: Okay. Can't
you just say there's no federal jurisdiction
and -- I'"mgoing to sinply have to get a better
education as to how that process worKks.

MS. JONES: Under section 10 we're
writing habitat conservation plans and what we
tend to focus on, our priorities in our office are

for county-wi de conservation plans.
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So the few staff that we have working on
conservation plans are working on all of San
Joaquin County so that al the projects within San
Joaquin County, all the different kinds of
projects, can get coverage under that HCP once
that, once we have a permt with the county and an
agreement with the county on how it's going to
wor k.

So, if we --

PRESI DI NG MEMBER LAURI E: HCP is a
habi tat conservation plan?

MS. JONES: Ri ght, under section 10.
It's a section 10 permt. So we really focus our
efforts on the large area permts instead of each
i ndividual project as it comes up. We can do each
i ndividual project, and we have in the past, but
our staff is -- the priorities that have been set
are to work on the |arge county areas.

PRESI DI NG MEMBER LAURIE: So it's a
guestion of resources?

MS. JONES: Ri ght .

PRESI DI NG MEMBER LAURI E: | see, okay.
Thank you.

COMMI SSI ONER PERNELL: | have one other

real quick question

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

MS. JONES: Sure.

COMMI SSI ONER PERNELL: I's there an
expedited appeal process under section 7, or 10?
I'"m assum ng that there's an appeal process.

MS. JONES: The only appeal process that
I know of is when applicants -- we usually work
wi th applicants and they know what's going to be
in their permt when we issue it.

Al though we do not issue a draft permt
to the applicant. But we're talking to them
we're working on it. We |ike to have most of the
requirements in the project description that the
applicant has signed off on, that they're, you
know, willing to do.

COMMI SSI ONER PERNELL: So there's no
appeal process? | mean you normally work it out
with the applicant?

MS. JONES: Ri ght . The appeal process,

| guess, is going to nmy boss, or ny boss' boss,
and saying, | don't like this. And then we have a
meeti ng.

So there's no hearing board that |I'm

aware of that we've ever used in the Sacramento
of fice.

COMMI SSI ONER PERNELL: Ri ght, so they
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woul d essentially have to go to court? |If they go
to your boss, and your boss, normally would
probably agree with staff.

MS. JONES: | think usually some --

COMMI SSI ONER PERNELL: And this m ght

be --
MS. JONES: -- something is worked out.
COMM SSI ONER PERNELL: -- an unfair
guestion to you, so |I'mjust thinking that if |

were an applicant and there was a determ nation
that there m ght be an endangered specie or
endangered habitat on where the footprint is going
to go, and | have a private consultant that goes
out, and say who has all the credentials, says,
well, no, that's not true.

Then do | have a right to appeal that

somewhere? Or does, you know, |I'm just assum ng
that there's an appeal process. If not, then it
has to go to somewhere to resolve it, if the two,

if the applicant and the agency can't resolve it.
There has to be some type of resolution mechanism
MS. LYONS: Generally we have the
federal Adm nistrative Procedure Act, which
provides for judicial review of agency deci sions,

final agency action to determne if it was

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50
arbitrary and capricious.

So if you don't have -- they would | ook
t hen at whether you've exhausted adm nistrative
remedi es, that's what we have our Environmental
Appeal s Board, so in other words a court would not
| ook at a challenge until it had gone through our
Envi ronment al Appeals Board process.

But if we didn't have that, and there
are no other admnistrative remedi es that you have
to exhaust, then you have a right to file a suit
in federal court under the Adm nistrative
Procedure Act.

PRESI DI NG MEMBER LAURI E: So, in
Commi ssioner Pernell's case, he would file an
appeal with the appeals board?

MS. LYONS: Excuse me, again? Oh, yeah
if it was an EPA permt.

MS. JONES: But we don't have an appeals
board.

PRESI DI NG MEMBER LAURI E: Yeah, right.

COMMI SSI ONER PERNELL: Ri ght, right.
That's the distinction |'"mtrying --

PRESI DI NG MEMBER LAURI E: Okay .

COMMI SSI ONER PERNELL: Okay.

PRESI DI NG MEMBER LAURI E: Ri ght .
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COMM SSI ONER PERNELL: All right, thank
you. | hope | didn't put you on the spot there.
I"mjust trying to understand the difference
bet ween the two.

PRESI DI NG MEMBER LAURI E: The question
is an interesting one. What do you do if you
di sagree? There's -- you wait, you know, --

COMMI SSI ONER PERNELL: Well, not if you
got construction |l oans out there, you're trying to
get your project out, so.

MR. MULVEY: I just wanted to mention,
there is a difference between section 7 and
section 10 under the Endangered Species Act. And
section 10 is a permtting process that addresses
listed species, or the take of a |isted species
for nonfederal agency entities.

And the section 7 process entails

federal agencies. It's a consultation with that
agency, it's not an actual permt that's issued to
t he agency. It's kind of a consultation and an

i ssuance of recommendations and terms and
conditions that they have to then abide by and
include in their permt process.

So, | think in the case where we were

doing a section 7 with the EPA, the appeals board,
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negotiable in that sense. That's where Ann was
tal king about. The resource agency could then be
sued for being arbitrary and capricious if we
can't back up what our biological opinions say.

I don't know if that clarifies the
di fference between section 7 and section 10 or
not .

COMM SSI ONER PERNELL: Yeah, | had a
kind of a different determ nation of section 7 and
10, but that helps from my previous example of if
there's a disagreement.

MS. JONES: So if your plant that you're
interested in was through a section 7, if we were
i ssuing a biological opinion to the other agency,

then you would have that appeal through that other

agency.
If it was a section 10, it would --
COMM SSI ONER PERNELL: Ri ght, but it
woul dn't -- your recommendations to the other
agency would still stand?

MS. JONES: Yeah.
COMMI SSI ONER PERNELL: Ri ght ? Because
the other agency can't --

MS. LYONS: | think there's an issue
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about whether or not we would have incorporated
those terms and conditions into our PSD permt
If we had taken the terms and conditions and
i ncorporated those into the PSD permt, then --
and this hasn't been tested, but we have discussed
it with our office of general counsel, then those
terms and conditions would likely be appeal able to
our Environmental Appeals Board.

COMMI SSI ONER PERNELL: Okay. I know
Commi ssioner Laurie got all of that, so.

DR. TOOKER: Okay.

PRESI DI NG MEMBER LAURIE: Witing it
down.

DR. TOOKER: Susan, do you have more to
present ?

MS. JONES: Well, | was going to respond
to some of the questions that --

DR. TOOKER: Okay, that's fine. I just
wanted to make sure that we transitioned to the
next speaker when you've finished.

MS. JONES: Ri ght . Okay. There were
two general issues that were on the |ist of
wor kshop questions, and so | just wanted -- the
first issue was what conflicts exist between

Energy Comm ssion siting process and federa
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permt processes.

I think we've actually been, from our
point of view | think we've been working pretty
wel |l together with the CEC Staff biologists.

PRESI DI NG MEMBER LAURI E: And you should
know that the instructions given to the
Commi ssioners by the staff is that we have a great
relationship with all the federal people, don't
screw it up.

(Laughter.)

MS. JONES: Well, we've found your staff
to be very hel pful. They know our regul ations.
They're out there in front with the applicant
explaining to themright fromthe beginning, so
there aren't any surprises as we go al ong.

The constraints that | see are that we'd
like to see the applicant comng to us earlier,
and maybe even that includes comng to CEC earlier
before the project location and components are set
in stone, that they can't be changed.

Things could go faster if they picked a
site that didn't have a | ot of species on it, you
know, |ike CEC Staff has been suggesting.

On occasion, applicants do know about

these survey requirements and don't hire their
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bi ol ogists in time, or don't insist that their
bi ol ogi sts get out there and do the surveys. So
we' ve had applicants that we think know what the
drill is, but they don't do it in the time that it
needs to be done. And that is a |lose/lose for
everybody concerned.

And then as | said before we've got
pretty severe staffing shortfalls in our agency,
and so we need to prioritize and power is, we
understand, an important issue in California.

Second i ssue was how can the Energy
Commi ssion's siting process and the federal permt
and environmental review process be better
coordi nat ed.

We talked with your staff before this
about including the regulatory agencies in the
pre-ap meetings, the pre-application meetings here
t hat already go on here, but have me come down and
talk to the applicants at that time.

Maybe have some kind of -- we have
mont hly coordi nati on meetings with the Corps of
Engi neers for all the projects that we're working
on with them We could do that here, as well, at
a kind of m d-management | evel.

Agai n, your biologists are doing great
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work in communicating with us, letting us know
what the issues m ght be. And that really hel ps
us do our job very efficiently.

We've got a bunch of upcom ng projects
t hat your staff have been telling us about. For
us it's not siting projects, it's transm ssion
And if you could get us maps of where these are
| ocated, and a description of what's planned, you
know.

There's already been some meetings, but
we still don't even have, |ike Path 15. We don't

know exactly where it's going to be, so we can't
assess what the endangered and threatened species
i ssues are going to be yet, on that.

I guess |'ve already mentioned Fish and
Game's natural diversity database; they need help
with staffing it and getting all that data
i nputted into the conmputer. Wor ki ng bi ol ogi sts
out there and applicants have access to that, and
that's the best way of getting the information out
about where species have been found.

And then |I've already mentioned
conservati on banks, or setting up banks that

i ndustrial facilities can buy into. I know

there's some PG&E | and and Southern California
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Edi son | and that has some beautiful habitat and
speci es are present.

Some of that could be bought and set up
as a conservation bank that then power plants
could buy into when they occur or transm ssion
i nes and pipelines. That woul d make everything
run much more smoothly.

PRESI DI NG MEMBER LAURI E: And is that
deemed adequate mitigation?

MS. JONES: That's a big part of the
pie. That's not all of it.

PRESI DI NG MEMBER LAURI E: You are, in
most cases, allowed to say -- as long as | -- that
is the mtigation need not be particularly site
specific, or at |east your site specific. Just so
l ong as throughout the whole region, or the whole
state, or the whole country there's no dimnution
of an endangered species, you can do what you want
on your property?

MS. JONES: We ask for mtigation for
the particular species that are to be inmpacted by
a particular project.

PRESI DI NG MEMBER LAURI E: And so it can
be on some other parcels, just like air offsets,

the mtigation is not necessarily at the site.
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MS. JONES: Ri ght .

PRESI DI NG MEMBER LAURI E: It's
regi onwi de, for example.

MS. JONES: Ri ght .

PRESI DI NG MEMBER LAURI E: Okay.

COMMI SSI ONER PERNELL: Can | follow up
on that?

MS. JONES: Sure.

COMMI SSI ONER PERNELL: The species that
you're mtigating has to be able to survive in the
m tigation bank land that's proposed so that --

MS. JONES: Ri ght .

COMMI SSI ONER PERNELL: Okay.

MS. JONES: Ri ght .

COMM SSI ONER PERNELL: That makes sense.

PRESI DI NG MEMBER LAURI E: M. Tooker is
all upset because we're taking too |ong.

DR. TOOKER: Thank you very much, Susan.
We'd like to now move on - -

COMMI SSI ONER PERNELL: By the way, |
hope we didn't screw it up by asking you all these
guestions for staff.

(Laughter.)

PRESI DI NG MEMBER LAURI E: We're al so not

done yet.
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DR. TOOKER: Yes.

PRESI DI NG MEMBER LAURI E: Thanks.

DR. TOOKER: Our next speaker who has
al ready provided some input, Brian Mulvey fromthe
Nati onal Marine Fisheries Service. Bri an.

PRESI DI NG MEMBER LAURI E: Wkl come,

Bri an.

MR. MULVEY: Thank you. Thank you for
inviting me here. | prepared a handout which
don't know if you have in front of you yet, but it
descri bes --

PRESI DI NG MEMBER LAURI E: No

MR. MULVEY: -- basically our role and
interests --

COMM SSI ONER PERNELL: We have it.
think we have it.

(Pause.)

MR. MULVEY: | have extra copies here.
It's a brief summary that describes our roles and
what authorities we operate under, and with
respect to power projects. Including the
Endangered Species Act, and the Magnuson- Stevens
Act, which is as defined essential fish habitat
for many of our commercially managed species; and

t he federal Power Act.
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And then as an appendices, include a
species list of all the various species that we
manage.

This is just a brief outline just so you
know what we have to deal with. And we currently
have ten |listed species under the Endangered

Speci es Act, steel head and coho sal mon and chi nook
sal mon of various types. This is covering the
whol e range of our jurisdiction in California.

And then Susan revi ewed basically our
federal resource agency's responsibilities as
under the Endangered Species Act. And so |'m not
sure what | can add to that process, other than
our agency is involved when power projects
essentially impact aquatic habitats, because al
of our species are in the water, and can be
i mpacted by associated i mpacts in the water or on
the riparian zones nearhby.

And so we have critical habitat
desi gnated for the salmonids throughout the state.
We have, like | say, essential fish habitat
desi gnated along all up and down the coast and in
estuari es.

And with the new designation of sal mon,

essential fish habitat, we have essential fish
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habi tat overlapping critical habitat for sal nmon.
So it's dually managed by the two different Acts.

So, in sonme --

PRESI DI NG MEMBER LAURI E: How does, and
not necessarily in California, because we don't do
hydro anymore, but in the Northwest, for exanple,
can you practically do a |arge hydroelectric
project and still provide for adequate mtigation
for those fish protected by your agency? And is
that done?

MR. MULVEY: I don't think I'm qualified
to answer that question. The federal Power Act,
as indicated here, just provides us with the
aut hority to make sure that there is fish passage
over these barriers.

If you're tal king about a new project,
is that -- a new hydro power project?

PRESI DI NG MEMBER LAURI E: What |'m
really asking --

MR. MULVEY: The | evel of mtigation
gets so high, I think that I'm not sure that we --
I couldn't answer that question here.

PRESI DI NG MEMBER LAURI E: The question
on my mnd is can today one do a | arge

hydroel ectric project anywhere in the country --
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or anywhere in the west?

MR. MULVEY: | couldn't answer that. I
don't know what |evel of mitigation would be
i nvolved with those projects.

And it depends on the water system the
types of fish that are there; what their listing
status is. So, --

PRESI DI NG MEMBER LAURI E: Al ong the
California coast --

MR. MULVEY: Potentially | think you
m ght be able to if there's a water system that
has no listed species. Like | say, |I'd have to
further ook at the ram fications of what the
hydro project would cause on habitat downstream

DR. TOOKER: | have a question to kind
of , you know, to get away from the hydro for a
moment, to ask you with respect to our licensing
process in thermal power plants. Woul d your
concerns primarily be with projects that are being
proposed in the coastal zones? And from discharge
i mpacts or what kind of impacts would you think
woul d be the most significant and bring your
agency into the process for permtting purposes
for thermal power plants?

MR. MULVEY: I think any power plant
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project that would entail withdrawal of water, or
even, like | say, impacting the riparian zone.

I know that there's certain guidelines
t hat already set forth in the approval of these
projects, but those are the concerns that we have.
The withdrawal of water for cooling is a big
i mpact, and that's Potrero is why we're involved
in that project.

DR. TOOKER: So theoretically if we had
a project proposed along the Sacramento River and
it was withdrawi ng water for cooling purposes you
woul d have a concern?

MR. MULVEY: Yeabh.

COMMI SSI ONER PERNELL: Woul d you take
that concern to the water district or to the
applicant?

On a lot of these projects the applicant
has some type of relationship with the water
district, who then supplies the water.

MR. MULVEY: Are you asking how we woul d
get involved with that project, or --

COMM SSI ONER PERNELL: Yes, | guess
that's the --

MR. MULVEY: Well, quite often, at | east

I don't know if it's all -- but an intake is
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actually constructed in the water, and that
i nvol ves the Corps of Engi neers. So at the very -
- at that level, itself, anytime you're in the
water i mpacting with fill, under the 404 the Corps
of Engineers has to issue a permt. And we become
i nvolved at that point with the section 7.

DR. TOOKER: | guess to clarify, and |
t hi nk maybe one of the points of interest here, is
there a difference between water rights and taking

the rights, let's say that the district, the water
district may be using its water rights to provide
water to a devel oper, as opposed to you're | ooking
at what the potential impacts are from that
wi t hdrawal of the water fromthe river
So |I'm assum ng you're dealing with the
second part, the impacts question, not the
al l ocation, the legal allocation of water right --
MR. MULVEY: If you're tal king about
water rights, yeah, we have people working on that

aspect. That's a little trickier, but |I know we

have some flow guidelines that we are setting up

And |'m not sure on the federal nexus with that
project, that type of issue. If that's the
guestion.

I'"m not sure what you're -- if you're
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asking if whether we can get involved, or --

DR. TOOKER: Well, this is al
theoretical, but for instance, if a water district
is going to be withdrawi ng water fromthe
Sacramento River, and it has a certain allocation
that's been granted to it, | assume that granting
that water right in part would involve some input
from National Marine Fisheries Service to the
extent that it m ght have impacts on protected
speci es. But that would be done prior to or
wi t hout relationship to whether they're going to
use that water for a power plant or other
pur poses. Correct?

MR. MULVEY: Correct.

DR. TOOKER: So when a power plant comes
along to use some of the water that's been
allocated to a water district, you would not
necessarily get re-engaged on the issue of
endangered species impacts of that water use?

MR. MULVEY: Al ready del egated water
use? Like |I say, |I'mnot sure that | have enough
know edge about water rights to give you a clear
answer .

But, --

DR. TOOKER: But you m ght have a
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potential interest?

MR. MULVEY: Oh, yeah, we definitely
have an interest in the mninmum flows and the fl ow
regime, itself, throughout the year.

But | can certainly find out nore
informati on about that.

DR. TOOKER: Okay, but if this power
pl ant were, to say, |ocated at Rancho Seco, and it
didn't withdraw water directly fromthe river, but
was being provided water by a water district that
was al ready allocated, then you wouldn't be as
involved in that?

MR. MULVEY: | couldn't answer that, |I'm
not sure.

DR. TOOKER: Well, obviously it's
compl ex depending upon the individual
circumstance, but | think the interesting thing to
me is you may have interests that go beyond just
coastal plants. You have interests in |large
facilities of any type that use water that affect
stream fl ows

MR. MULVEY: Oh, very much so. Whet her
the water is actually drawn out of the river or
not, | mean, can affect the flow in the river. So

there's a concern regardl ess of where the water --
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and by drawing it directly out of the river
certainly has a direct impact.

But indirectly drawing it from ot her
source, groundwater or other, indirectly inmpacts
the flows in the river, or it can. And it's that
connection that would get us involved in that
particul ar project.

DR. TOOKER: And if you had an issue
t hat you wanted to raise would you then be
coordinating your review process in terms of
section 7, would there be a section 7 permt
required?

MR. MULVEY: Section 7 would be federal
nexus invol ved. If there's no federal nexus it
woul d be section 10.

DR. TOOKER: So then you would be
working with U S. Fish and Wldlife Service in a
coordi nated process to carry that forward?

MR. MULVEY: Correct.

DR. TOOKER: So are there any timng
i ssues here, other than what Susan has raised in
staff resources issues, that are unique to your
responsibilities and rol es?

MR. MULVEY: No, | think we're very

simlar case, understaffed and most of the
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consultation process is right now -- particularly
section 10, they do take a | ot longer to
coordi nate.

Section 7 does have the guidelines of
135 days, and we pretty much use the whole 135
days currently with our staff.

DR. TOOKER: And | just had one more
guestion to round things out. If we had a project
come to us that was a repowering of an existing
coastal site, and they use one-through cooling,
and they were going to change their temperature
profile, is that something that the Marine
Fi sheries Service m ght have a concern about?

MR. MULVEY: Well, that's one aspect of,
yeah, withdrawal of cooling water and putting back
is the thermodynam cs. New t echnol ogy i s
certainly helping in that regard, but it's a
concern of ours, as well as the potential of
addi ti onal contam nants that m ght be introduced
into the water as it goes through the system even
t hough it does meet the water quality guidelines.
And we rely on those guidelines a |ot.

But there's certainly another aspect
that we | ook at and consider. So the withdrawa

of water not only is the inmpingement at the
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i ntake, there's entrainment through the system,
and then because they do treat the water as it
goes through the system and there's other sources
of contam nants as it goes through the system as
wel | as heat.

So those are the main aspects that we
consi der on cooling water.

I did want -- on the cooling water
wanted to add that when you do in-water work it
does add another | ayer of bureaucracy to sonme
degree, where you have other regulatory factions
i nvolved including, a lot of it's EPA and Corps of
Engi neers.

In the case of Potrero where they're
tal king about installing an intake, it's involving
the Dredge Materials Management office, and those
include the various, it's an interagency
committee.

And that's another type of review
process that takes a little bit of time to review
the sedi ment testing and | ooking at the results.

So, as far as another concern for
expediting these cases, that would be another
aspect to consider, is that when you do work in

wat er and disturb sediments, it does need to -- it
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may need to go through a whole different approva
process.

PRESI DI NG MEMBER LAURI E: Brian, in
California what species that your agency has
jurisdiction over is a power plant operator nost
likely to have to deal with?

MR. MULVEY: Do you have a particular
| ocation or --

PRESI DI NG MEMBER LAURI E: No, the State
of California.

MR. MULVEY: Because there are species,
like | say, if you're talking about |isted species
under the Endangered Species Act, the primry
areas are inland and we're dealing with steel head
and sal mon.

On the coast it's a whole other array of

speci es. And dependi ng on where you are on the
coast, we have steel head, and/or sal mon. As you
travel north you have more -- you have coho sal mon

and then chinook sal mon that come into the scope
of may affect.

And then you also have most all of the
speci es managed under the Magnuson-Stevens Act, we
have 82 groundfish species and five coasta

pel agi c species that we manage, and have essentia
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fish habitat designated.

And dependi ng on where you are on the
coast you are going to be impacting the essentia
fish habitat for a number of those species, as
wel |l as the sal mon management pl an.

They al so have EFH, as | mentioned
before, they are dually managed and consulted on

PRESI DI NG MEMBER LAURI E: Thank you very
much.

DR. TOOKER: So it sounds like you would
share in Susan's concern for early consultation
wi th applicants?

MR. MULVEY: Yeah, | would repeat a | ot
of her recommendations to help stream ine our
process.

And one of themis to get involved early
with the prefiling stage potentially so that we
can help guide the project in a fashion that would
m nim ze i mpacts on our species.

And anot her aspect would be to bundle
the projects together by habitat type and region
so that we could mtigate themin a bundle, as
well, and like she was mentioning about the
m tigation bank for the fairy shrim. That woul d

hel p us better if we had mtigation that was
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overwhel m ngly a benefit for our fish species.
Much easier to sign off on those types of
projects.

And just any design of the project that
would m nimze the actual impact to our species
and their habitat would help stream ine our
process.

DR. TOOKER: Thank you. Does t hat
conclude your presentation?

MR. MULVEY: Yes, it does.

DR. TOOKER: If there are no further
guestions we'll move on to John Grattan
representing the devel opment community.

We've had a pretty good presentation of
federal regulatory procedures and needs. I'"m sure
t hat John can provide some perspective regarding
how devel opers deal with those needs in our
process and in the federal process. John

MR. GRATTAN: Thank you.

PRESI DI NG MEMBER LAURI E: Good morni ng
M. Crattan.

MR. GRATTAN: First, | probably have to
di savow representing any particul ar devel oper, and
maybe even the devel opment community. | tend to

be a | ot gentler than some of my clients.
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PRESI DI NG MEMBER LAURI E: M. Grattan
we know that when you speak the devel opnment
community listens.

(Laughter.)

MR. GRATTAN: First, four things before
| start, and any comments | have today with
respect to where the systemisn't working, they're
not personal criticism or even institutional
criticism Lots of the problems that we all have
toget her are lack of resources, and someti mes two
di fferent systems attenpting to mesh.

The next thing | want to say is that one
thing that has hel ped, at least from ny
perspective, very recently, has been the formation
of the green teans. I was a little bit jaded and
cyni cal about how those green teams were going to
wor k, but actually I think, with having at | east
two federal agencies on there, USEPA and U.S. Fish
and Wldlife Service, that it has educated the
bosses of some of the people here. And the
perspective has broadened.

I have to say it rem nds me, there's a
story in the M ddle Ages of two serfs working with
a shovel, and one was asked, what are you doing,

and the gentleman said, well, I'm moving this pile
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of dirt from here over to there. And | have this
little wheel barrow that does it. And t hey asked
the second one what are you doing, and he said,
am buil ding short cathedral. And we're tending to
get a perspective of building short cathedrals
t oget her. And that's --

Next is the issue of the emergency.
Things are really clicking in this emergency.
Things are really clicking at least fromthe
devel opers' perspective. Ann Lyons, to my left,
and | were on the phone conversation at the end of
| ast week on a related energy matter, and
everyone's shoul der was to the wheel. And
i ncredi ble things happened.

But it's important, | think, for all of
us to realize that what we need are some
institutional reforms. And that we all do much
better when we move at a brisk walk rather than a
sprint. I don't think either the devel opment
community or the regulatory folks want to be in a
position of dealing with emergency after emergency
after emergency. We need to | ook at reasonabl e
process and institutional reforms, and maybe
that's a --

We' ve spoke about these at some ot her of
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the sessions. Thi ngs are progressing through some
CEC recommendati ons and the Legi sl ature.

Next is from a devel oper's perspective
think it's very important, and | heard this from
all sides here, that it's really inmportant that a
devel oper -- before a developer comes in with an
application, they do a true siting alternative
study; that they really figure out what the best
side is; they really figure out what the best size
of the project is; what the best specific
| ocati on.

And try to try and pick your way, just
like with species, the best thing to do is to
avoid them not to have to mtigate for them
Sometimes with permts the best thing to do is
avoid them And, you know, that's part of the
devel oper's process.

There are some ironies, and we heard
this, that a section 10, which is a -- excuse ne,
a section 7, which is where other federal permts
are involved like a PSD permt, that's generally a
pretty big project.

A smal |l er project doesn't have a PSD
permt, and that doesn't trigger a section 7

consul tation, therein to a section 10, which is
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more difficult, more time consum ng.
We had one recently with the GW project

in Hanford, the Hanford Energy project, which was

sized for the community. It was a 100 megawatt,
just under 100 megawatt project. It was in a

di sturbed area. There was no PSD permt. There
were no federal permts. And if it weren't for

Susan Jones, and Energy Comm ssion biol ogists,
we'd still be messing around trying to find a
habitat conservati on plan. Susan and the staff
bi ol ogi st came up with a way to contribute to an
exi sting one.

But sometimes you can plan your way
right into trouble, anyway.

PRESI DI NG MEMBER LAURI E: John, tell me
this. From a devel oper's perspective, again,
you're visiting the offices of XYZ Devel opment
Cor p. And for a year those fol ks have been
devel opi ng overlay maps.

One map has all the endangered species.
Anot her map has areas to avoid environmental
justice issue. And another map has areas to avoid
nonattai nment areas. Anot her map has an area to
avoid transm ssion congestion

Is there any spot in California where
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MR. GRATTAN: And Ker
that safe someti mes. | don't t
spot, | don't think there is a
I think you prioritize the trou
to see.

PRESI DI NG MEMBER LAUR
public policy questions involve
policy questions are is you wan
then this is where you got to g

The question then ari
an energy supply perspective,
want it to go, or are there con
don't know the answer to that q

You don't have to res
public policy issue that nobody
because there hasn't been any p
i ssues today.

MR. GRATTAN: Well, t
any public planning. Again, |
devel oper does a sort of overla
descri bed. And |'ve been invo
project that was a real good si
di scuss this, because they're n

application, another devel oper
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good site for a power plant.

It's real hard to find a nonattai nment
area in California, at |east under state |aw. But
it -- yeah, excuse me, it's real easy to find
t hank you, real easy to find a nonattai nment
area - -

(Laughter.)

PRESI DI NG MEMBER LAURI E: It's real easy
to find a nonattai nment area, yeah, right.

MR. GRATTAN: I want to give you quickly
some exampl es where some success stories of
federal and Energy Comm ssion and devel oper
i nteraction, generically.

One is the, and maybe you'll get into
this this afternoon, but one of themis the issue
of NEPA and CEQA. And the Western Area Power
Adm nistration, at least in a project |I've been
i nvolved in, has come up with a very good way to
mess -- mesh those two projects -- Freudian -- and
the way what has happened is | think the Western
Area Power Adm nistration has become confortable
with the rigor of the Energy Comm ssion's process.

And can track that, and they understand
that in the end the Energy Comm ssion al most

i nvariably mtigates projects down to
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i nsignificance. And so they can approach that
process with their doing an environment al
assessment, tracking a |ot of the Energy
Commi ssion's work, and doing a finding of no
significant impact, a FONSI

I think in the beginning, and maybe some
ot her federal agencies, not being famliar with
the Energy Comm ssion's process, figure that if
the state is going to do an EIR equivalent, then
they're going to do an EIS.

And then you get into problens. Because
while the acts are simlar, they're not really the
same, particularly with respect to treatment of
alternatives.

So, anyway, that's one area, Western
Area Power Adm nistration's approach to meshing
t he CEQA/ NEPA process.

Anot her process that works pretty well

is, or at least has so far, is the PSD process.
And that's where the biological opinion is in.
And incorporated in that, and also where there is
no appeal, no appeal to the Environmental Appeals
Boar d.

Areas where it doesn't work is when the

Commi ssion is going through its process, and the
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federal approvals and permts aren't in. The
Commi ssion, it seems to me, has become fairly
conmfortable over the years in issuing its license

prior to the PSD permt being in, because you do
have, at |east, the new source review permt in
the authority to construct, excuse me, the
determ nation of conpliance fromthe | ocal
district, and you get a sense that a PSD permt
will be forthcom ng, or maybe won't be
forthcom ng.

I think that the Comm ssion has
struggled with biological opinions not being in,
because | don't think they have quite the sense of
inevitability or the sense of confort that it
woul d be in. And this, on occasion, has sl owed
the Commi ssion's process.

Someti mes where the process doesn't work
is where the processes are so very different from
one anot her. | mentioned the EIS/EIR issue. But
anot her case, or another issue a developer faces
is the Comm ssion's process is an on-the-record
evidentiary process with cross-exam nati on. And
even though the applicant has the burden of proof,
staff or intervenors put on a case. And t hat case

is subject to cross-exam nation
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This is not so with federal permts.

The federal government being not just a sovereign
but the sovereign, and having a different system,
they're not subject to cross-exam nation.

They can write a letter saying that
something is, we think this is serious. And the
Commi ssion takes that |letter very seriously.

I think -- well, I'll get into my -- and
I have seen exanples where there have been phone
calls into the Comm ssion with respect to a
federal agency's view on the adequacy of a
process. And t hings kind of got stopped dead in

t he water.

I have some recommendati ons. I'11 be
real brief here. If you want to interrupt on what
I'"ve said with questions, go for it. But here are

my recommendations, and they may echo some that
you' ve heard.

I think a scoping meeting with federa
agencies prior to subm ssion of an application,
under the Energy Comm ssion's auspices, getting
everyone there is not just an excellent idea, but
perhaps is now a nmust.

And | would include in there EPA with a

di fferent hat on that, if there is an EIS
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i nvol ved, because EPA does have a sort of a
favored position among the commentators when an
ElIS is involved

Next is we had experience in the San
Joaquin Air Pollution Control District with a
program called a CAP-certified application. And
what |'m getting to here is a problem that federa
agencies, particularly the Fish and WIildlife
Service have, is resources

It's in the staff report, and it's true.
I mean it is a |ot of workload and not that many
people to handle it.

In the air district, the San Joaquin Air
District, what they had was a program of certified
application preparers. And | don't know how many
there were, not many, but those applications were
applications prepared by those qualified people
came in looking like a permt and were processed
much more quickly.

I would suggest that maybe this could be
done for biologists, as well. Maybe you can
certify biologists and have a program where
they'll come in with an assessment that |ooks I|ike
an opinion, and that m ght save some review time.

The next issue, and they're related, is
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are not in through
e Commi ssion shoul d
ditioned, and

recei pt of a

| egal issue. The
of with respect to

s, regul ations and

st andards, but | think that number one, | think

staff can probably give the Comm ssion a sense of

comfort as to where the, let's

say the biologica

opinion is, and what the history has been with

bi ol ogi cal opinions, what the s

And number two, the a
meeting its burden of proof, ca
have to agree anyway, to comply
those conditions are in the yet
bi ol ogi cal opinion

PRESI DI NG MEMBER LAUR
isn't the problem John, that
what the conditions are going t
the environmental analysis of t
And if a conditioned permt is
environmental ram fications of

have not been analyzed, that vi
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it not?

MR. GRATTAN: Well, okay, if -- 1 have
to back up. | was addressing a LORS issue,
compliance with |aws, ordinances, regul ations and
standards, in this case federal |aws.

And | don't think you need the degree of
analysis where it's a LORS issue. Where it's a
CEQA issue, | think that the Comm ssion Staff can
provi de, and does provide the analysis -- |I'm
speaki ng biology for instance, does provide the
analysis on which you can make a CEQA deci sion

The issue of mtigation, if a particular
m tigation has another environmental inmpact, |
guess that most of them don't. And that if it
does have another environmental -- if a condition
of mtigation does have an environmental i mpact,
then | guess one can amend the process.

I mean | think that's a long risk --

PRESI DI NG MEMBER LAURI E: Because
there's |law on that. And the law is very clear
that if, as part of your mtigation, you have to
build a sewer treatment plant, or you have to
reroute certain waterways.

Absent the analysis of what it takes to

accomplish that, then your CEQA analysis has been
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deemed by the courts to be inadequate. And that's
t he biggest issue when it comes to conditioning
entitlements on the issuance of permts, unless
you know with a great deal of certainty, what
conditions are going to be attached to that
permt.

MR. GRATTAN: Yeah, | think we can beat
t hat . I mean | think that -- well, first, before
this Commi ssion, | think, in one of the cases we
had an air quality -- or the offsets were being
provi ded by burning a different fuel, which was
| ess emtting, but which may have had ot her
environmental i mpacts.

But that was before the Comm ssion, and
t hat was something that -- it was before the
Commi ssion and had to be anal yzed.

I think if it isn't before the
Commi ssion, if a specific mtigation isn't before
the Commi ssion, you know, | think it -- and then
is |later presented, at that point, you know, at
t hat point it can be anal yzed.

To say generically that every mtigation
measure or any mtigation measure is going to have
an impact, | don't think that needs to halt

progress. You can agree to do that. If it comes
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up it can be raised l|ater.

I don't think most mtigation measures
have i mpacts.

MR. BUELL: I"mtrying to talk here.
This is Rick Buell, John

MR. GRATTAN: Hi .

MR. BUELL: | think the process -- maybe
I shouldn't try talking -- the process that has
wor ked on many cases is the staff has worked with
the biologist to try to identify what measures the
federal agencies are likely to require, and then
adopt those as part of the Comm ssion's
recommended mitigation measures.

And that's one aspect. And t hat process
has worked quite well with the staff of the Energy
Commi ssion working with the federal agencies
trying to define what that mtigation is likely to
be.

There are some rare instances, |ike you
have discussed, where a mtigation measure m ght
actually result in a secondary impact or indirect
i mpact resulting fromthe project.

Those things, is my understanding, would
have to be analyzed in the Conmm ssion's process.

The Commi ssion is also precluded from
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maki ng any finding that is in conflict with
federal | aw. So if we knowi ngly adopted a
m tigation measure that did not conformwith
federal requirements, then we would be in
violation of the Warren Al qui st Act.

So.

MR. GRATTAN: | understand that, and I'm
not suggesting that you adopt a mtigati on measure
that's in conflict with federal |aw. [''m
suggesting you allow an applicant to agree that in
essence they will not violate federal |aw.

MR. BUELL: And | think that's the
process that we have been using, in that we've
tried to work with those federal agencies, and the
representatives of federal agencies have come to
our hearing process and said, these things | ook
good to us. And we've gone forward with a
deci sion based upon that, without actually having
the federal permt in hand prior to our decision

MR. GRATTAN: Yeah, and you do. You do
this routinely, | think, with PSD permts.

I also think that in cases where there
is uncertainties raised with federal issues, that
again construction, a license can be issued and

construction cannot start until a particular thing
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happens.

In one case we had an EPA enforcement
i ssue. An issue which |I think was suscepti bl e of
resol ution. And |, at least, didn't think that

the Commi ssion process should have stopped
awai ting that resolution

The next thing that | would suggest, and
I would appreciate any input from EPA and the Fish
and Wldlife Service or National Marine Fisheries
Service, when one has -- one of the things that
has been delaying PSD permts is the biologica
opi ni on.

And |I'm wondering if it is possible to
i ssue a conditional PSD permt that again that
construction not begin until the biological

opi nion comes in.

What |'m | ooking to avoid, momentumis
real important, and accountability is rea
i mportant. And it's a conditional permt is
better than no permt. It sort of isolates where

the problemis, what needs to be resolved.
And that would be my recommendati on.
PRESI DI NG MEMBER LAURI E: Thank you,
John.

DR. TOOKER: Does that conclude your
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comments, John?

MR. GRATTAN: Yes.

DR. TOOKER: Thank you.

PRESI DI NG MEMBER LAURI E: Thank you,
sir.

COMMI SSI ONER PERNELL: I have just one
guestion for John. And it relates to the
bi ol ogi cal report that EPA or someone would do,
and if | heard you correctly you were suggesting
t hat perhaps they could have consultants come in
and help themif their staffing |levels don't allow
them to expedite or to finish on time.

MR. GRATTAN: That's correct, but the
di fference would be not -- and |I don't disagree
t hat they ought to be able to hire consultants,
but this would be a certified person working for
t he applicant, submtting a document which,
because that person is certified, gets expedited
treat ment. And that's what happens in the air
district.

COMM SSI ONER PERNELL: Would that allow
a neutral opinion?

MR. GRATTAN: The neutral opinion is the
federal agency. I mean if the federal -- it's

still the federal agency's permt to issue. It
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just means that it gets processed.

COMM SSI ONER PERNELL: And that's
someone the applicant would be paying?

MR. GRATTAN: Yes.

COMM SSI ONER PERNELL: In your scenario?

MR. GRATTAN: Yes.

COMMI SSI ONER PERNELL: Okay, is there a
rebuttal to that?

MR. GRATTAN: | doesn't change --
Commi ssioner Pernell, it doesn't change the
responsibility of the federal agency to make that
deci si on. Al'l it does is allow a more expedited
treatment for certain technical consultants who
have been certified, documents prepared by them

DR. TOOKER: We can acquire information
fromthe San Joaquin Air District and provide it
to the Commttee as to how they run their program
and what the criteria are. It m ght be useful to
under st and that.

John, sounds |like the concept would be
the same whether it was a local air district or a
federal agency?

MR. GRATTAN: Correct.

MS. LYONS: Well, I'"mnot so sure that

we woul dn't have some problems with doing that at
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the federal level. Really, it would be our ethics
of ficers or people like that who'd need to | ook
into it.

But |'ve never seen that done before at
the federal |evel. I am aware of it at the state
| evel . But we do have our own contracting
abilities, and | think that we probably have to

hire our own contractors.

But, I'm not even aware of it being done
in sort of the NEPA context. So, | think there
m ght be some problenms at the federal |evel as far
as conflict of interest that would be more arising
froman ethics issue than specifically from any
one of the statutes.

MS. JONES: Yeah, | think what John is
suggesting is that there be certain consultants
out there that we've talked to and that we know
t hat would do the application for the applicant.
And that if we knew that, you know, a certified --
somebody that we had worked with a lot in the past
or knew well was providing an applicant, we know
it would be conplete because they wouldn't hand it
in until it met the requirements.

And so | think it would be a system for

getting better applications in there, not --
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MS. LYONS: Yeah, as long as it's
restricted to the application phase of it, it's
not the analysis that you'd be -- you have to
devel op your own record as a decision maker

And that record is based in |l arge part
on the application. But again, | think this just
underscores the inmportance of having a really good
compl ete application in the first instance. So
t hat anybody, any applicant should be able to do
t hat .

DR. TOOKER: Yes, | woul d agree. | f
there are no further questions, we have one
speaker to wrap up our discussions this morning
before lunch, and tal king about experiences of
working with state and federal permts. And
that's Gary Wnters from Caltrans.

PRESI DI NG MEMBER LAURI E: Welcome, M.
W nters.

MR. W NTERS: Yes, |'m sort of the odd
duck in the pond here, meaning that we're a
devel opment agency, also, and have been grappling
with these issues for quite some time.

Can | have the next slide, please. ['"m
going to go through it quickly because what | was

asked for was not so much a response to issue 1
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and 2, but rather what stream ining methodol ogies
are we trying to put in place in Caltrans to
address environmental stream i ning

And all of our funding, or the current
funding comes under what we call T21, which is the
Transportation Efficiency Act of the 21st Century.

And in that is the first act that has
al l owed us to have some kind of stream ining
Unfortunately it was through a cooperative effort
scenari o. I think future ones may be a little
stronger in their |anguage, but at this point
we're dealing with cooperative efforts.

It didn't change any of the
environmental laws, and it didn't change any of
the regul atory agencies' practices, et cetera.

And also we're fully aware that environmental
i ssues and requirements are not going to get any
easi er.

T21 is a six-year plan, which basically
increased the funding for Caltrans very
significantly, that with the addition of the
Governor's congesti on management added anot her 3
or 4 billion in. So, the program's somewhere in
the nei ghborhood of $2 or $3 billion per year.

We were going along pretty happy unti
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SB- 45 came al ong, which in essence took the
funding that comes to Caltrans and split it a
75/ 25 split. 75 percent of that going to the
| ocal MPOs and RTPAs, which are the municipal
pl anni ng organi zations, and 25 percent goes to
Caltrans to work on what we call the STIP
projects, or the state transportation i mprovement
pl an.

Currently | don't know how many of you
know, but we have a headquarters plus 12 district
of fices who are, | wouldn't say autonomous, but
close to it in terms of how they do their work.
In the environmental area we have approxi mately
820 or '30 environmental planners that range
anywhere from water quality through biology to
cul tural resources, haz waste and storm water

One of the things that we're starting to

understand -- can | have the next slide, please --
that we're understanding -- next slide, please --
oh, okay, |I'm sorry, go back one.

I'"m going to go through these very

qui ckly. It took us awhile to recognize, and
especially being a huge organization |like we are,
we're kind of like the Bismarck going through the
Atl antic.
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But getting us to change is very very
difficult to do. There's inertia there. And for
many years we've been building projects pretty
much where we wanted to --

PRESI DI NG MEMBER LAURI E: \What
eventually happened to the Bismarck?

MR. W NTERS: I know exactly, and
think it's happening to us.

PRESI DI NG MEMBER LAURI E: Thanks.

MR. W NTERS: But we're hoping it won't
be as prolonged or as catastrophic.

We recognize that there are differences
in our histories, our experiences. And most
i mportantly, they don't have the same m ssion

Next slide, please. Just to show it
very quickly, if you look through Caltrans
m ssion is basically improving mobility across
Cal i fornia. Fish and Wildlife Service is there,
EPA is there, DFG is there, and not one of them
mentions energy and/or transportation.

I think that's an important thing to
remember, that when we deal with the resource
agencies as a devel oping agency, that they have a
role that they are fulfilling to protect the

environment, and we need to recognize that.
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And it's taken, | think, a | ot of
devel opment groups awhile to come to that
concl usi on.

Next slide, please. Tackling these
cul tural differences. What it comes down to is
fully and clearly explain and document a project,
purpose and need.

This is an area that we work a lot with
the resource agencies on what is an appropriate
purpose and need for a project.

The next one is, and it is honest and
open disclosure of potential impacts. A very very
key issue. "Il get into that a little bit later
when we tal k about when should we be dealing with
the resource agenci es. You' ve already heard it
earlier from Susan, et cetera, that it should be
early. And we've making very big strides and
wor king in that way.

Cross-functional training, interagency
rotational assignments. Good ways for themto
understand transportation and us to understand
what their needs are.

For exampl e, we have a position with the
Coastal Comm ssion, as well as a position with the

Cor ps of Engi neers. And it really has worked very
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well in terms of an understanding of how we do
busi ness.

We have a |l ot of other things going on
the side where we sit down and explain how the
transportation project or process runs. It's very
convol ut ed. It's very difficult. And t he
resource agencies often don't understand how that
wor ks and how they mesh with it.

Next slide, please. I nvol ve resource
agencies at project initiation. This is what was
called for a little earlier as suggested.

We have at various stages before a
project is what we call prograns. And one of them
is the project initiation document. And that's in
the conceptual stage.

The next stage that comes to that is

what we call the PSR, which sets the scope, the

cost and the scheduling for a project. Under SB-
45 | mentioned earlier, the mantra now is
delivery, delivery, delivery. That old saying

The project delivery is the key issue.

And if you're going to do that, you
can't be down the pike and run into environmental
i ssues. So, it stands to reason, and |'Ill show

what we have been doing in this area, is to bring
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in the resource agencies at that earliest stage.

It's much easier to identify potenti al
i ssues at that point than it is to get hal fway
t hrough the environmental process and find out,
oh, there's a wetland there, or there's some other
i ssue. Again, we're | ooking at the delivery
aspects.

We have various MOUs. The MOUs are to
work cl oser together. They're to do vari ous
t hi ngs together. What often happens with MOUs, |
don't know if other organizations, but they get
written and they get put in a file cabinet, and
they really don't get dissem nated adequately.
And people, the organization discussing what those
mean, what the roles are, what the intent were, et
cetera, et cetera.

Good project scopes and schedul es. I
got into that a little bit. It's critical for
Caltrans that we have a project that we can
schedul e and know that it's going to meet the
schedul i ng.

For example, we call it PAD, which is in
fact the project report and environment al
document . We need to scope that because prior to

t hat we actually fund what's happeni ng, that
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programm ng aspect | mentioned.

So if you get hal fway through your
environmental document and find out you have to go
back and do another review, you've blown probably
cost as well as scheduling.

Next one, please. How do we address the
resource issues. We've heard numerous times that
they are very short on staff. We, in fact, are
trying to do that. We revise our thresholds to
focus our MOU activities on significant projects.

Every project in Caltrans, we have about
3000 in the pipeline. We come out with about 800
a year. Everyone is | ooked at from an
environmental standpoint. And most of them that
we do CEs for, major documents, probably somewhere
around 100 to 150 a year.

Reduce revising design right-of-way and
environment al decisions. And | think you'll see
somet hing we've done internally that that is a
maj or change in the way we have done busi ness, and
it also should alleviate a | ot of the issues that
we have with the resource agencies, where we go in
day A and say this is the project we're going to
buil d. We start doing our environmental analysis.

We get eight months down the road and we go to the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

100
resource agency and basically say, oh, by the way,
we now have a prime instead of project A

They've wasted resources and we've
wasted their resources, so we're |ooking at
controlling that. -- agency meetings, | think it
basically says that, and we're trying to make our
meeti ngs much more productive.

If there is a difference of opinion
asking that the appropriate people be there to
make deci sions.

Okay, these are some of the things that
we're trying to do within Caltrans to streamine
the environmental process.

We recogni zed about two years ago, prior
to actually T21 providing any funding, was to
provide staff resources to the agenci es. And t he
mai n thrust of this again was early consultation.
Get themin to talk to us early. We did that via
i nteragency agreements, and behind that an MOU
whi ch basically | ooked at things such as roles and
responsibilities, project priorities, performance
measures and di spute resolution mechani sms.

Next slide, please. Currently we have,

I think, five positions with Fish and Wldlife

Service, three in Sacramento, two in Carl sbad.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

USEPA has hired two. NMFS has still not hired,

mai nly because they're under a freeze right

whi ch has been a maj or problem of getting staff

on, and even when their freeze was not in place,

getting -- there's not that |arge of a pool

gqualified people out there to start doing the

wor k.

And then, furthermore, there is a

101

certain amount of time. They don't hit the ground

runni ng, they basically have to be trained.

so we recognize that, and so this is kind of

over the |long haul |ooking at providing resources;

get them trained so that they can work on Caltrans

projects.

We al so have one with the Corps of

Engi neers in southern California, and I'll mention

anot her one in San Francisco in a m nute.

Coastal Comm ssion has two on board,

actually three, but not under this IA. Depart ment

of Fish and Game, California Fish and Game,

we' ve

supplied six positions and SHPO three, which stil

need to be filled.

When we went into this particular

process we basically sent them over the resources,

i.e., the contracting dollars to do that.
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We've run into quite a few issues in
terms of position control, various other
adm nistrative issues that has basically made it
so we filled about 20 positions out of the 25 that
we intended having.

I'"m hoping to get, you know, a little

more speed going to it. We're very much
interested in evaluating it. We would like to
plan for more. I think if | was to do it again

certainly would | ook at a combi ned MOU i nteragency
agreement so that you have one document that's
funding, as well as the other aspects of it.

I would also probably | ook at trying to
supply them personnel along the |lines of what 1'1l]I
tal k about in a second, as opposed to sendi ng over
funding so that they can hire the people. It's
been very difficult.

The first part of the issue was | think
the consensus of a couple of the organizations
was, well, you sent us money so therefore you want
the right answer. You only want your answer. And
it took us awhile, but in fact, the fact of the
matter is we want an answer, not the right answer,
or the one that we want, but we want somebody on

the other end of the phone to give us a call back
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and say, yeah, we're willing to come in and | ook
at these projects for you.

I nteragency partnering. We have
recently devel oped a tri-agency partnership with
Cal EPA, Resources and BTNH, which is housing,
transportati on and housing, which is us.

And we are | ooking at, our goal is to
stream ine trans-projects without comprom sing the
environmental process. So it's an upper |leve
group that's | ooking at ways that we can do a | ot
of things.

For exampl e, share resources on GI'S
coverages. How to do betterments on projects. We
recogni ze that resource agencies don't get
anything out of a transportation project. They
get some kind of impact that's going to have some
kind of mtigation

T21 allows us to do some enhancements.
And the Transportation Comm ssion has sent over a
report to the Legislature that in fact cited quite
a few projects on the east coast where they had
enhancements. So I'mlooking forward to the next
couple years where we will be able to offer sonme
enhancements as opposed to just mtigation

Next one, please. This effort | just
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tal ked about at the state level, we're trying
right now to get FHWA, which is federal highways,
Fish and Wldlife Service and NMFS together to sit
down at an upper | evel management group and
di scuss issues, expectations of the resource
agenci es. Maybe even get to issues down the road
of the amount of analysis necessary for cumulative
and indirect impacts. Thi ngs that have been ki nd
of grating between our staff.

So if we can get some kind of uniformty
in the area, | think that will stream ine things
consi derably.

We also are part of an MOU for the NEPA
404 process, as brought up earlier; whenever you
i mpact the waters of the United States you have to
get a 404 permt. And if it's a particular |evel,
i ndividual permt.

It's pretty time consum ng. Thi s MOU
was put together with FHWA, EPA and the Corps to
wor k together for resolution of those issues.

Training and staff devel opment is
anot her thing we're doing resources. For exampl e,
we are funding and participating in training for
designing culvert passage for fish passage. We

want to do more and more of that.
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It was very interesting fromthe
st andpoi nt of Fish and Game. They're interested
in some of our hydraulics engineers giving them
training, and our hydraulics engineers are very
interested in designing fish passage. That way we
take the burden, using the standards that the
resource agencies would use, Fish and Game and
NMFS, and designing to that |evel. It cuts down
t he amount of consultation that will take place.

And once there's some trust built up,
that in fact we do know how to design these
things, | think consultations will go much
qui cker.

We also involved ourselves in the
bi odi versity council, California Biodiversity
Council, as well as Department of Fish and Game,
or | should say the resources fish passage work
group.

We're trying to show that we, in fact,
want to be stewards, better stewards of the
environment . And | think we're making major
contributions to those.

Next slide, please. This is the liaison
position | was tal king about earlier. The

previ ous positions were we sent some money over
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and said basically, you know, hire a few people

and see if that can help.

We have two inhouse liaison positions

with the Coastal Comm ssion and the Corps of

Engi neers that have just worked very very well.

What they do is they facilitate the review of the

Caltrans projects, and most importantly, they

provide CT staff information regarding agency

i nformati on needs.

For example in the Corps of Engineers,

in district 4, which is San Franci sco, we have

about 25 engineers putting together Corps of

Engi neer permts. And obviously you get 25

di fferent ones every tine.

So the staff that we have over at the

Corps basically said you're going to run

everything through me, these are the resources |

need. And until that time it doesn't go over to

the resources agency.

So, that's actually very good because it

puts the onus on us in terms of

putting an

appropriate permt together. A very useful

position. It's something | probably would push

for for other additional positions going over to

the resource agencies in complement to the

PETERS SHORTHAND REPORTI NG CORPORATI ON

(916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

107
previ ous ones.

I look at these as being people that can
ki nd of push things around, get the trust and be
trusted by the resource agencies so that they see
they do have their interests at heart.

And maybe additional positions to go for
techni cal kinds of things such as biologists, et
cetera, to do work.

Next slide, please. Programmatic
approaches. We have quite a few programmatic
approaches and as you see it says establish
agreed-upon procedures and applicability to a
| evel effect on a resource.

We have quite a few of those. This is
only a small list of them They have to do with
covering early and continuous coordination.
think some of these are some that we have not
visited, and need to go back again.

We have the valley elderberry |onghorn
beetl e. That hel ps us a |ot. Our districts know
exactly what they need to do if they're going to
cut a particular size of elderberry bushes, et
cetera. We can nove ahead with that, and we know
how to operate on that.

Desert tortoise, same thing. We are
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devel opi ng one on sal monids right now, with NMFS,
and kit fox with Fish and Wldlife Service, as
well as a whole programmatic having to do with 106
under the cultural and archeol ogical areas.

I ndi vidual districts also have put MOUs to make
t hi ngs go quicker.

I nternal. This is probably one, it
doesn't strike strong outside the organization,
but this is a huge difference in how we do
busi ness. I alluded to it earlier

This implementation of a change contro
policy, and it also basically said, you're going
to advance the environmental input well into the
pl anni ng process, that's back at that PID/ PSR
st age. Get that information so that you have

better scoping and scheduling.

It'll IDand it'll allow us to avoid and
m nim ze resources -- excuse me, environment al
resources. It also will allow us to devel op

better assessments earlier of cunulative inmpacts.
Because this, you know, or you may not know, as we
put a project down, a |lot of other things happen
Or locals put down a project and a | ot of things
happen in response to that.

Dependi ng on what side of the street you
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stand on, it's a matter of which one you consider
cunmul ative i mpacts or indirect, et cetera. But we
have to deal with those. We recognize we have to
have a good way to analyze those, and come up with
some sol utions

We are also increasing the use of GI' S
technol ogy, devel oping databases. It was brought
up to CNDDB. We will be adding additiona
resources to Fish and Game. It is one, | think,

t hey have in the neighborhood of, | don't know, 10
or 12 thousand records still sitting out there.

We use it to ook at our projects early
on, and overlay the various |ayers, one of which
is CNDDB, and see if there's endangered species.
That does not mean that if there isn't a little
circle or a spot on our project that is cleared,
it just basically says that there's no known at
this point reported. And so it allows us to
desi gn and maybe speed up what we do out there in
terms of surveys.

Locks in project design. This is a huge
i ssue for Caltrans. Over time, as | said earlier
we have what we call project devel opment teams.
Part of that is the environmental and design. And

the design goes off and they start building
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project A, point A to point B.
And the environmental group goes out and
starts analyzing point A to point B.
Unfortunately, somewhere down the pike, a year,
two years, whatever the case may be, design is now

wor ki ng on project prime, meaning it's a different

project.

They' ve added in, for exanple, an
i nterchange at the request of the |locals. Very
|l ogical if you do that. However, the

environmental process is now stopped because you
have to go back and re-do your environmental
anal ysi s.

So, when we make those decisions now,
given the fact that we have to deliver, and that's
our key thing, if we want to do that, fine. But
it's an informed decision. We go back and do the
appropriate environmental analysis and off we go.

This is something that, and recently we
had a survey done and we found that about 80
percent of all our projects that were consi dered
environmental issues were, in fact, design change
i ssues.

So, this is really a manifestation of

t he change of what ny management, which | cal
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ki nd of the greening of the management, in the
desi gn area underneath the deputy that | work for.
He recogni zes environmental is very important.

And this is a mani festation of that, meaning we do
not want to address environmental issues, in fact,
if they're design. So it's a big stream ining

i ssue.

Okay, standard environmental reference.
We are devel oping a standard environment al
reference. We have 12 different districts. And
"1l probably put the same one, the next one on
standard format for environmental documents,
that's NDs and above.

And when you have 12 districts it's very
difficult for the various resource agencies and
FHWA, who is our federal nexus to federal resource
agencies, to have a clear understandi ng of what

we're trying to say, because the documents are

di fferent.

You | ook in one section and | ooking for
mtigation, it's not there. It's in another
section. Or it's in three different sections. So

this is streamining the action that we're taking.
Increase the quality of our documents.

This is very important when we do a biologica
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assessment . We are assum ng, and pushing much
harder for our staff people to be dealing with the
resource agencies so that we know in our
consultation what they're going to require.

If we do our BA correctly, it's very
easy, | think to change that into a BO, biologica
opi nion, just by stating what we've already put
t here. And that's another thing that we're going
to be trying to do. Focused environnment al

documents has basically cut down on all the

rhetoric.

M tigation banking and process
i mprovements. This is one you've all pointed to.
And while it's just a line, it's a huge thing

going on in Caltrans.

We are redoing our project devel opment
process to incorporate mtigation very early on.
And more importantly, we want to get out of the
m tigation business, basically; we do not want to
have one- and two- and three-acre plots sitting
out there. Because frankly, we don't maintain
them very wel | . We do really well on potholes,
but we don't do very well on mtigation sites.

And | think we need to recognize that.

And while we have a | ot of successes, we have some
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t hat are not so.

So we would like to set up mtigation
teams as part of what | call the project
devel opment team during the devel opment that wil
initiate | ooking at whole areas, including the
| ocal projects. Because | ocal projects have
mtigation requirements, as well as do our
projects, if you can avoid them through the early
consul tation. It's inevitable you're going to
have some mtigations

The idea is to have something in place
ahead of time. So that as mentioned earlier
mtigation becomes a very, you know, kind of a
mundane issue.

And in the past it never really is
because the engineers say, you mean they want
three-to-one, and that costs how many doll ars.
We've really gotten past that. We're now | ooki ng
at how can we set up banks, how can we buy into
cooperatives, how can we work with the locals to
devel op | arge HCPs because they're normally under
section 10 situations. And how can we m x those
with things |ike the Nature Conservancy and get
bi g bangs for the bucks.

Summary. Recogni ze the difference in
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our perspectives and m ssions with the

partici pants. I nvol ve resource agencies as early
as possible. I can't, you know, stress that
enough. Provi de resources if they're needed.

I don't think, with the Ievel of program
that Caltrans has, Fish and WIldlife Service or
NMFS or EPA are not going to get adequate funding
and resources to meet our needs. If we really
want to deliver these projects we're going to have
to provide some kind of resources.

Anot her very important part, make
resource agencies true stakehol ders and partners
in your project. That really means that when you
come and talk to us at the PID/ PSR stage, it
isn"t, well thank you for com ng on over, and keep
your project. Not worry about what was sai d.

We really are | ooking at making them

part of the project, and as | tal ked about
earlier, with enhancements | think that's a | ot
easi er. Because the resource agencies will see
opportunities for enhancements, just not

m tigation, and just not your project.
And that basically covers it.
PRESI DI NG MEMBER LAURI E: Thank you

Gary, very much.
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DR. TOOKER: Thank you. We do have one
other itemin the morning session. The Committee
may want to consider putting this off till after

lunch, and that is public comments.

PRESI DI NG MEMBER LAURI E: Well, let's
ask the public, is there anybody here who's not
going to be here this afternoon, that would |like

to offer comment at this time?
If not, we'll have plenty of opportunity
for public comment this afternoon
Thank you to the panelists. Very
i mportant and very informative. And we'll see
everybody back here at 1:30.
COMMI SSI ONER PERNELL: Thank you.
(Whereupon, at 12:30 p.m, the workshop
was adj ourned, to reconvene at 1:30
p.m, this same day.)

--000- -
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AFTERNOON SESSI ON

1:25 p. m
DR. TOOKER: We'll begin with
i ntroductions, starting fromnmy |eft.
MR. HAWKI NS: Hi, 1'm Bob Hawkins with

the United States Forest Service based here in
Sacrament o.

PRESI DI NG MEMBER LAURI E: Thank you
Bob.

(Of f-the-record discussion.)

DR. TOOKER: Okay, the second person?

MR. MARTI : ' m Duane Marti from the
Bureau of Land Management, U.S. Department of the
Interior, also here in Sacramento.

PRESI DI NG MEMBER LAURI E: Thank you
Duane.

MR. QUESENBERRY: I'"m Steve Quesenberry,
I"'mwith California Indian Legal Services.

PRESI DI NG MEMBER LAURI E: Thank you
sir.

MS. WERDEL: Nancy Werdel, Western Area
Power Adm nistration.

PRESI DI NG MEMBER LAURI E: Thank you
Nancy.

DR. TOOKER: Thank you. And this
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afternoon we will be tal king about interconnection
requirements and | and use approvals, and not
i nterconnection requirements in terms of
transm ssion system impacts that we usually
di scuss, but environmental review requirements,
which | think Nancy will be tal king about,

i nvol ved with WAPA.

And we will start off with a
presentation from Nancy.

MS. WERDEL: | did bring some overheads
and you should have some copies of that.

So, the first thing that | wanted to
tal k about was kind of just some general NEPA
things, just to kind of get you famliar with the
role of the I ead federal agency under NEPA.

First of all, the law requires that the
federal agencies, they designate a | ead federa
agency. And that is determ ned by these things,

t he magni tude of agency involvement, approva

aut horities, their expertise. A |l ead agency could
request expertise from another federal agency for
reviews if they have a specific expertise.

For instance, the Forest Service, if
they were having a transm ssion system built on

their land, they would be the |ead federal agency.
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They could come to Western for expertise in that
area, to help themwith their analysis.

Then the duration of the involvement and
t hen sequence of involvement.

Now, some of the things that spark that
federal nexus is if there's land; if it wil
af fect any kind of federal systems that are in
pl ace; or any kind of other inmpacts to federally
owned facilities.

There's a cooperating or joint |ead
agency when there's more than one federal agency
and/ or includes a state or |ocal government
agency.

You could choose to have cooperating
status with the state or federal agency dependi ng
on those other factors that are involved in there

Then they could have | egal reasons for
bei ng invol ved. And like | said, the expertise.

The other thing is this is a |ead
federal agency's responsibility to make sure that
all the federal laws and regul ations are conplied
wi th. And that includes everything, including
Fish and WIldlife Service consultation, NMFS
consul tation, cultural resource consultation,

permts fromthe Corps of Engineers for Clean
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Water Act, EPA permts and then government-to-
government relations with Native Americans.

One of the things | wanted to say about
the permtting requirements is the way that
Western's been working, is the applicant is
required to work with that agency, the Corps and
EPA to get those permts. And we don't really
have any involvement in those, getting those.

Ot her than EPA wants to know that there's a | ead
federal agency involved.

And so as long as there's a |lead federal
agency involved we |et the applicant work out the
permt with them

And on occasion we discuss issues about
m tigation and conpliance, and federal authority
to act on that, on those requirements that are in
the air permt, for exanple. So, that's just kind
of an overview of the federal process.

So then kind of go into Western's
process. Under our open access tariff, Western
devel oped our general requirements for
i nterconnection. I don't know if you've ever had
the opportunity to ook at this. It is on our
website, but --

PRESI DI NG MEMBER LAURI E: What's the
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title of that document?

MS. WERDEL: It's called genera
requirements for interconnection. This is
basically an instruction book to an applicant when
they want to interconnect to Western's system

And it goes through the process. You
can take that up to them so you can kind of | ook
t hrough that. And, like | said, it is on our
website.

And basically what that does is it just
outlines all the steps that the applicant has to
go through. And there's a couple of key things
that | wanted to point out from that.

And one of those is the system studies.
Western prepares system studies for impacts on our
transm ssion system and the surroundi ng system as
part of the interconnection process.

We also require the applicant to abide
by the federal |aws and regul ations under |ike
NEPA, as part of that interconnection agreement.

Anot her thing that we have them do is
that we enter into an agreement with them a
| etter agreement, and basically make them
rei mburse us for all the funds that we expend.

And that could be one area where we are
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| ooking into how do we help some of the other
agencies to do that. If we have, like for
i nstance, we have about -- we have too many, but,
connections that are ongoing, but we have three
that are either filed or about to be filed.

And we could potentially fund a position
at Fish and Wldlife Service, for instance, to
help with those requirements for those three
sitings.

How Western has stream ined the process
is first of all we recognize that under NEPA there
is requirements to stream ine and provide the
public with the greatest due process that's
al | owabl e. And because of that, we opted to work
hand-i n-hand with the Energy Comm ssion to
stream ine that.

So what we have done in the past on the
Sutter Power Plant, we prepared a joint document
and did a joint EIS and | think that you were
involved in that, Sutter, | think.

And so we provided review of the
document, all the different documents that the
Commi ssion put out. We didn't duplicate anything,
we just tried to work with it.

There's a couple of areas where the
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federal agencies are more interested in than other
areas, and we tried to basically concentrate on
those areas.

And those areas include the Fish and
Wldlife areas and make sure that we conpl ete our
section 7 consultation. And then the cultural and
hi storical resources, make sure that we compl ete
our consultation requirements under that.

So what we do basically in the process
is that we come up with a memorandum of
understandi ng between the CEC and Western. And
don't know if -- have you ever seen a copy of that
MOU t hat we produce?

PRESI DI NG MEMBER LAURI E: | have seen
it, yes.

MS. WERDEL: Okay. That MOU, basically
it designates the CEC as the state |ead and
Western a the federal |ead. It outlines all the
technical and adm nistrative responsibilities of
each of the agencies, and how we're going to
i nteract.

It al so designates that, you know, we'l
have public meetings for -- that are joint public
meetings for our scoping requirements under NEPA,

as well as our public meetings on our draft and
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final documents.

And those were both used on both Sutter
and Bl ythe.

One of the things that we've done to
streamine, as well, is the last thing that we
started off this process doing an EIS. Our
i mpl ementing regul ations require us to do an EIS
for siting of power plants.

And based on our results that we had
fromthe Sutter Power Plant, we went back and
| ooked at our regulations and said, is there sonme
ot her way that we can | ook at it.

And we did find, in our regulations, the
sentence that says: Extraordinary circumstances
related to the specific proposal that may affect
the significance of environmental impacts of the
proposal

That you could -- this is generally
interpreted that if you have some kind of
significant inmpacts that you're doing for an EA,

t hat you would increase the | evel of rigor and do
an EIS.

But we also |ooked at it and said, well
we could also say that because of the CEC' s

process that allows us to -- that basically
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doesn't really allow -- they mtigate for all of
the i mpacts, that we could use this in kind of a
reverse and say that because of that process we
can say that we can back down and only do an
environment al assessnment.

This has saved a |lot of time because
when we do an EI'S, because of the way that the
processes work out, as you're aware of on Sutter,
at the end of the staff assessment process Western

had to kind of break off and produce it's own
final EIS.

And it took us a long time at that point
intime to do that. And to get that conpleted.
And it just -- it didn't work real well. Because
then we tried to go back to the regul ar NEPA type
of document, and it was very difficult.

And we were trying to address EPA's
comments on the document, as well. So this is one
thing that we've significantly, we've really cut
down a | ot on our efforts into doing this.

And if any of the other agencies have,
you know, simlar type |anguage in their
i mpl ementing procedures, they m ght |1 ook at that,

as well. It really did help.

And we have done that on Blythe, and we
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wi Il be doing that on the next three that we have
comng to the Comm ssion

The last thing | wanted to talk about is
this little two-page handout. This is -- every
guarter the Department of Energy issues a |lessons
| ear ned document. It's all Department of Energy
wi de.

And it's kind of a sharing type thing.
This is what we |earned from doing these
processes.

And this section here was tal king about
a couple of power plants, one, the Griffith Power
Pl ant was in Arizona. And then the Sutter, which
was here in California.

And it just kind of tal ks about the

di fferent things that we found challenging in

i ntegrating the two processes. And 1'd just kind
of like to speak to a couple of those.
First of all, the process that the

Commi ssion has where it's kind of judiciary in
nature, where the staff are giving testimony.
Occasionally we had problems with the staff
accepting comments fromthe federal agency, and

i ncorporating that into their testimony, because,

you know, they have some ownership in that.
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And we were able to work through that,
but we have a couple of areas where that didn't
wor k real well. And where the federal and the
state have maybe some difference of opinions on
the | evel of significance of the inmpacts.

And so that's something that we work on
now to try to address more, a little bit better.

And then | mentioned the document
probl ems where we had produci ng documents, and not
meeting the EPA suggested format for an EIS. And
I think we've come a |long way since then. And |
know t hat EPA has become much more educated about
CEC process. And if we had to do an EIS for sone
reason, | don't think that that would be a
probl em We | earned a lot to work with them
sooner

PRESI DI NG MEMBER LAURI E: Nancy, --

MS. WERDEL: Sur e.

PRESI DI NG MEMBER LAURI E: -- when you do
your environmental analysis, and much of the issue
goes to how to avoid being duplicative, is there
anything in NEPA, as you m ght be aware of, that
all ows reliance upon previously accomplished
environment al documentations such as a document

produced by the Energy Comm ssion, so that if the
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Energy Comm ssion were to do the environment al
analysis, or incorporate the environmental
analysis that you would ordinarily do independent,
t hen does that negate the need for you to do an
i ndependent document? Can you issue a negative
dec or something |ike that?

MS. WERDEL: It depends. For instance,
if, at some point down the process when you finish
the document -- you've got a finished document,
and then you come to the federal agency.

The federal agency can adopt what's
al ready been done. But in order to do that they
have to |l ook at it, make sure that all of the
requirements of NEPA have been addressed.

And if they haven't, then there may be
some ot her issues that you have to address.

PRESI DI NG MEMBER LAURI E: Okay, so to
the extent that there's cooperation between your
entity and the Energy Comm ssion, and by the time
we get done with our documentation, do you know
what's in it because you basically helped to write
it, so by the time you get it, the goal is to be
able to make it easy for you sinmply to adopt the
documentation previously accomplished? |Is that

reasonable to say?
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MS. WERDEL: Well, | think that's a

little confusing, because when we're in the

process together, we issue a joint document. So
we're not adopting anything. It's our document
fromthe begi nning. It's a joint document. So

we're not adopting anything.

Where we would end up adopting it, if
for some reason at the very -- after we've made
t he decision, say, there's a transm ssion |ine

route that turns out to cross BLM s | and.

BLM coul d adopt the EI'S or EA that we've
al ready prepared, and that would say that there's
not any nmore additional things that they would
need to do.

Does that make it clear for you?

PRESI DI NG MEMBER LAURI E: Yes. That's
hel pful, thank you.

DR. TOOKER: I have one question of
clarification. In the case where you, in the
Sutter case where you had an MOU with the Energy
Commi ssion, there was then a document that you
focused on as being a joint document? Or was it
our process?

MS. WERDEL: The final staff assessment

was our draft EA.
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DR. TOOKER: Okay, and then you took
t hat and went through the devel opment of the
final?

MS. WERDEL: We had a little bit of
probl em Why we ended up doing that was because,
well, | should say the draft EIS. We had done an
ElI'S on that process, and we had a little bit of
issue with the way the Energy Comm ssion's process
goes at that point in time, being the next step is
the Presiding Member's Proposed Deci sion

And under NEPA you don't make a decision
until you had full comment period on the draft and
final EIS.

So we had to kind of break out that

poi nt and do a final EIS. Produce that. That was
not a decisionary document. And then come back
and all ow public comment on that document. And

then write a record of decision off of that
document .

So it was very confusing.

DR. TOOKER: Thank you. And we | earned
fromit, then?

MS. WERDEL: Oh, yes, and that's why
we're doing EAs pretty much now.

DR. TOOKER: Thank you.
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PRESI DI NG MEMBER LAURI E: Thank you
Nancy, very much.

MR. WOLFE: Um hum

DR. TOOKER: The next two presenters, we
have Duane Marti and Bob Hawkins, |'ve been told,
are going to kind of do a joint presentation, to
el i mnate duplication

They speak different | anguages but they
do simlar things. So | guess I'll turn it over
to Duane.

MR. MARTI : Thank you.

PRESI DI NG MEMBER LAURI E: Good
afternoon, M. Marti, how are you?

MR. MARTI : Fine, sir. We have a three-
page handout that you're getting a copy of now.
As he indicated, the Forest Service and BLM are
| and managi ng agenci es, not regul atory agencies,
so we have a very simlar process. And we
figured, rather than | stand up here and Bob comes
al ong and says basically the same thing, we'd just
do the joint presentation. And we're both
avail able to answer questions in particular.

PRESI DI NG MEMBER LAURI E: And where are
you | ocated physically?

MR. MARTI : | " mhere in the California
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State office, which is located off of Cottage Way.
And then Bob is |located at the old federal
bui |l di ng downt own here.

PRESI DI NG MEMBER LAURI E: And, Nancy,
are you in Sacramento, are you up here?

MS. WERDEL: Our office is out in Folsom
by the | SO

PRESI DI NG MEMBER LAURI E: Okay.

MR. MARTI : As you know, earlier this
year Governor Davis sent a letter to President
Bush requesting that the federal agencies assi st
in expediting the process here in California.

And in response to that |etter President
Bush, on February 16th, issued a presidential memo
to the Secretary of Defense, Interior,

Agriculture, Commerce and also the adm nistrator
of the Environmental Protection Agency in which he
directed all the federal agencies to expedite
permt review and decision documents relating to
power plant siting and related facilities here in
Cal i fornia.

Subject to remaining consistent with
statutes, insuring protection of public health and
environment, and appropriate opportunities for

public participation.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

132

PRESI DI NG MEMBER LAURI E:  You know,
don't know if 1've ever seen that. Have you seen
a copy of that?

MR. MARTI : | have a copy that | can
copy and |I'Il leave it with you, sir.

PRESI DI NG MEMBER LAURI E: That'd be
great, thank you

MR. MARTI : As Nancy has already spoken
to, the fellow agencies when we're reviewi ng a
proposed action, of course we do it under the
Nati onal Environment Protection Act, NEPA, and of
course, the State of California would be doing it
under their CEQA action.

In this case, here in California, both
the Forest Service and BLM have conducted joint
revi ews under both NEPA and CEQA, which has led to
could be joint documents, EIS/EIR or EA and what's
the compl ement of an EA, always forget --

MR. HAWKI NS: We do joint EAs and EIRs,
or negative decs.

MR. MARTI : And obvi ously, one of the
guestions | think you were alluding to was one of
t he advantages of the joint review is, of course,
then the mandated actions, |ike the public scope

bei ng public review, public comment period thing
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can be done together, instead of us having a
meeting, Nancy's group having a meeting, and then
CEC having yet a separate meeting.

And she pointed out one of the real
things that we find in joint things is you must
very clearly designate who the | ead agencies are.
And | think Nancy did an excellent job on that.

We have found that once you have clearly
demonstrated who the | ead agency is, and then the
ot her agencies understand, it makes the process
work a | ot easier.

PRESI DI NG MEMBER LAURI E: And under al
circumstances it must be a federal agency?

MR. MARTI : Well, for NEPA it would be,
and for the state side it would be a state agency.
We have had processes down in our Bakersfield
of fice where actually the state has been taking
more of a | ead. We've been using your documents
to work under NEPA.

But, | --

MR. HAWKI NS: I think there would be a
| ead federal agency, even if it was a joint
docunment .

MR. MARTI : Yes.

PRESI DI NG MEMBER LAURI E: So, | guess
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the question is that if there is a state process,
and the nexus with any federal issue, bringing in
the forces of NEPA, but only incidentally, that
would still require a NEPA document. And it would
still require some federal agency to be | ead
agency even if the federal issue is 1 percent of

the issue?

MR. MARTI : That woul d be correct, but
we could -- what we have done, BLM has done in the
past in that situation is we will use the CEQA

document and incorporate by reference into the
NEPA document .

We actually take sections of the CEQA
document, use those as exhibits, summarize it, put
it in our document. Show where it could be found
in the CEQA document, and actually using your
wor K. Not going out and duplicating the work.

MR. HAWKI NS: And | think the nexus
woul d hinge on that small percentage, as you
suggest in your example, say, if it was involving
federal |ands adm nistered by the Forest Service
or BLM, that also would Ilimt the scope of the
decision tied to that connection.

It's like Duane's explaining, our role

woul d be fairly small.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

135

MR. MARTI : Because one thing, at |east
for BLM, when we're | ooking at the fell ow agency,
we're | ooking at who has the sort of preponderance
of the work or the responsibility. Unl ess, of
course, of other workload and they can't do it,
then we may have to negotiate among ourselves.

I know we woul d not have a problem with
working with the state in that capacity.

You had asked the question of Nancy
earlier about if there are existing NEPA documents
out there, or CEQA documents, can they be used.
And her answer was it depends.

And basically it depends on we must go
in and review it as to its adequacy under NEPA.

We actually do what we call documentation of NEPA
adequacy.

And generally we find older documents
are usable if the current proposed action was
clearly analyzed, the resource conditions and
circumstances are basically unchanged from when
t hey were being analyzed, and no new significant
or appropriate alternatives have been identified
by the public.

The problemis a lot of times we're

dealing with a document that may be 15 years ol d,
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and there's a lot of things that have changed.
And we need to go back and | ook at them

But they're still a valuable source of
i nformati on because they're giving us a snapshot
of what was done 15 years ago, 10 years ago.

So we would be using those. It's just
we have to | ook at themto see how adequate they
are, as Nancy was explaining, to meeting the needs
now of NEPA.

Is that true on the state side? |If you
have an ol der CEQA document that you can use it in
the same way?

PRESI DI NG MEMBER LAURI E: You have to
determ ne whether or not there have been
significant changes in the project. And if so,
you do a subsequent environmental i mpact report.

And 1'1l look in the audience and see if
my | egal counsels are shaking their head. I think
that is pretty close.

But you can certainly use it. So you
use it as a foundati onal document. You determ ne
changes in circumstance. Then you do a subsequent
EI R exam ning the changes in those circumstances.

MR. MARTI : If we determ ne that the

document is usable and is adequate --
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PRESI DI NG MEMBER LAURI E: Correct, and
if o--

MR. MARTI : I mean if we find out no, it
is not usable, then it would be easier just to
start over and do somet hing new.

PRESI DI NG MEMBER LAURI E: Correct,
that's right.

MR. MARTI : One thing that we would

really want to emphasi ze,
to be true in the ongoing
done in the past.

For BLM and for
able to do timely project

good project information

map, where are we talking
What is the project
is your proposed timeframes.

construct this

what ever. And are there
documents out there.
That's

with those,
consul tation,
agencies or the project

hel p you devel op the best
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rel evant
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talking with either

proponent,

and we have found this
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Forest Service to be
review we need to have
We need a good basic

about .
going to be. What
Are you |l ooking to

three years,
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We can | ook at somet hing and say, you
know, if you're going to put your route here
across BLM | and, Forest Service |land, that's going
to be a problem because we already know there's
desert tortoise out there. Or we know there's
somet hi ng out there. But if you move it over here
20 mles, or something, there won't be that
probl em

So, it's one thing that when we were
wor ki ng on our presentation and we totally agreed
on, was the earlier you can come in with the most
complete information, we are more than willing to
sit down and talk with you and try and work that
out . And that's inmportant.

MS. TOWNSEND- SMI TH: How | ong does it
usually take for a review of a document once it
enters your shop?

MR. HAWKI NS: To actually process a
project proposal, is that probably more what --
you know, a complex power line, transm ssion |line,
say across multiple forests or forests and BLM
woul d easily, | think, be a two-year process
Just based on the complexity of most of those
processes.

MS. TOWNSEND- SMI TH: So you don't have a
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definite timeline?

MR. HAWKI NS: No. I think it's
controlled nmore by the issues, how long it takes
to resolve, or do the environmental studies,
respond to issues that are raised by the public
during scoping. And analyze those issues, work
t hrough alternatives.

MS. TOWNSEND- SMI TH: Woul d you be able
to respond to an expedited siting process? For
i nstance, a 21-day process, or a four-nonth
process? Would that be do-able for your
organi zati on or agency to review?

MR. HAWKI NS: When you say respond, are
you saying that you want us to do a review, or you
want us to be able to issue in the case of a

ri ght-of-way, or a grant?

MS. TOWNSEND- SMI TH: Okay, we'll go that
far, issue a right-of-way or a grant.

MR. MARTI : | think Bob's answer, it
depends, is very crucial, because without really

knowi ng the situations, the issues that we're

| ooking at, and with the result of the public
scoping, it's very hard for us to say yes or no on
t hat .

MR. HAWKI NS: And | think something that
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really plays into the timeline is the
adm ni strative appeals process that we've got, the
adm nistrative review process for any decision for
a project that would require an EA or an EIS.

And even at its shortest, if someone
were to exercise their appeal rights, it would
take 135 days fromthe time the document was
avail able for review until the agency could
actually inmplement, if there was an appeal

PRESI DI NG MEMBER LAURIE: Give me those
ti mes again?

MR. HAWKI NS: It's around 135 days. We
can provide more detailed information if you're
i nterested.

MR. MARTI : Appeals is one of the areas
where the two agencies have very different
procedures. In our case, if |I issue a document, a
decision, we're granting a right-of-way to say
Duke Power to build a power line.

Anyone who feels that they have been
adversely affected by that decision has the right
to appeal within a 30-day period. And with that
they can also request a stay of the project.

However, the burden of the proof on

getting the stay rests on them And that decision
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is made by the Interior Board of Land Appeals,
which is back in D.C

PRESI DI NG MEMBER LAURI E: Do you have to
put up a bond?

MR. MARTI : The person appealing?

PRESI DI NG MEMBER LAURI E: Yes.

MR. MARTI : No. But if we can show that
it's in the public interest not to do the stay, we
can maybe get the thing not granted, and the
project would go in full force and effect.

Once it goes to IBLA, if we do not
request an accel erated hearing schedule, it could
take up to two years to get a decision out of it.

MS. TOWNSEND- SMI TH: What's | BLA?

MR. MARTI : I nterior Board of Land
Appeal s. It's a section, part of the Department
of the Interior, actually reports directly to the
Secretary. It is not controlled by any of the
agenci es. And any decision that BLM has made may
be appeal ed to | BLA.

And 43CFR4 is the controlling | ega
documents for |BLA.

MR. HAWKI NS: As we said, we have been
directed by the --

PRESI DI NG MEMBER LAURI E: And what about
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Forest Service?

MR. HAWKI NS: Yeah, our process would
start at the point of decision, there's a 45-day
appeal period. It's an internal process, so the
appel l ant would go to the next higher decision
aut hority within that 45 days there's a --
foll owed by a 45-day decision review process.
Wth a mandatory stay.

And then after the decision is rendered
on the appeal, if the decision's to go forward,
there's a 15-day waiting period before
i mpl ement ation. That works out to about 105 days.

We al so have a 30-day requirement prior
to making the decision to provide our docunments
for notice and comment to the public.

If you add all those days up, the
fastest timeline would be 135 days.

Realistically, it goes |onger.

PRESI DI NG MEMBER LAURI E: Do you have
in your offices, where in one office you have a
map of all BLM Ilands in California; in another
of fice you have a map of all Forest Service | ands
in California?

MR. MARTI : Yes.

PRESI DI NG MEMBER LAURI E: Do you have
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templ ates or overlays where because of certain
conditions, endangered species, certain terrain
features, any kind of development is virtually
i mpossi bl e?

And then do you have designated areas,
for exanple, a |land use map, do you have a | and
use map of Forest Service or BLM | ands where fol ks
can come in and take a | ook and say, well, | won't
even bother because that area is painted orange,
and you simply can't do orange?

Do you have anything as simple as that?

MR. HAWKI NS: The more specific your
guestions become the closer to the forest you have
to go to get the answer. We do, in our regiona
office, maintain status atlases that have all the
nati onal forest lands in California, the status of
t hose | ands, existing encunmbrances and ri ght- of -
ways.

We al so have copies of the forest | and
management plans which would be that kind of the
broader scale map that you're tal king about. We
have that in Mare Island at the regional office.

As it gets closer to specific resource
concerns, if you want a T&E habitat, you know, the

critical river areas, those sorts of things,

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

144
that's typically kept at the field level, at the
i ndi vidual national forest offices.

But that's typically what we do with
project proponents when we ask for early
consultation, is we meet with them We review the
existing information that we have. And it's
typically getting more and more towards the GI S
approach where you can call up those types of --
those |l ayers -- and we work with themto try to
avoid those places which are a definite no-go,
such as wil derness.

MR. MARTI : Yeah, wil derness areas,
wi | derness study areas of BLM, wild and scenic
rivers, areas |ike that definitely we can't do.
The only way we could do any kind of project work
in there would be Congressional authorization
whi ch woul d be another act of Congress, which
woul dn't even guess how |l ong that would take.

But we can, |ike Bob says for the
forest, we could do the same thing with BLM And
we al so have GI S that allows us to do that.

Your question leads in very nicely to
our next point that we were about to make, was
that a ot of the |land use plans that both the

Forest Service and BLM have devel oped here in
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California have designated energy reduction and
utility corridors shown on them Not all of the
maps, but some of them do.

And that is a tool. The way that was
done, it was done in the early 1990s when the two
agencies were working with utility groups, state
governments, |ocal governments, conmpanies and
what ever. We were trying to identify these
corridors to make it easier

And the corridor is set up, is more of a
tool for allowing us to sort of guide the
environmental review. Al l ows us to go out there
and say a | ot of work has been done, we can figure
out what work needs to be done. Based on what you
were asking before, we can build on this materi al

It is not, although, an automatic grant
of a right-of-way in our case, or an easement,
just because you're going to be in a corridor. We
still need to revisit and | ook at the
environmentals, though

If you get outside of the corridors, at
| east in the case of the BLM, we're going to have
to do a plan amendment, and that's going to be a
m ni mum of probably three nonths.

So, if you can stay inside the corridors
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that makes life a |ot easier. And | think the
same thing would be true for the Forest Service.

MS. TOWNSEND- SMI TH: Is this something
that the devel opers request in advance? | mean do
they come to your agency and ask for a map that
actually shows where they can and cannot buil d?

MR. MARTI : If they come to BLM, yes, we
could provide that. And we could also provide --
there are maps that came out of this 1992 western
utilities group study, which I have copies at ny
office, that shows the broad corridors.

Nancy and | were | ooking at some of the
maps that WAPA has, and she has some of the
corridors shown. I'"mnot sure if you have all the
corridors here for California.

But that's something that could be made
avail able very easily.

MS. TOWNSEND- SM TH:  That woul d be a
speci al request?

MR. MARTI : No, that would be just part
of the early consultation

MS. TOWNSEND- SMI TH: I's that somet hing
that the CEC would have already? Do we have that
at our agency?

MR. MARTI : | would have to check with

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

147
your people. I could check and I'll get back to
you on that. If not, we can make copies.

I would suspect somewhere in this
buil ding you have a copy of the utility study
group, the report, it's about yea-thick. I'"m sure
it's sitting on someone's shel f. It's just
finding which shelf it's sitting on

One thing, and | wasn't here in the
mor ni ng, but --

DR. TOOKER: Could | ask a follow-up
guestion?

MR. MARTI : Sure.

DR. TOOKER: You've tal ked about a | ot
of information, GIS. Has there been any effort to
try to move this information into, you know, into

a website or things where it's more accessi bl e?
Is that in the planning process, or an
expectation?

MR. HAWKI NS: I'd have to check on that.
I haven't heard any move to put it on a website.
I have heard discussions in terms of coordinating
with the State of California and the series and
some of the other statewi de databases.

DR. TOOKER: Okay, thank you

MR. MARTI : It would be the same for
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BLM No, we don't have it on the website now, but
we are working with I know Fish and Game to
coordinate a lot of their GIS into our system

It would be nice if we could do that
because then that would answer your question
directly where you just call up Yolo County, and
it would show all this information on it.

It would be nice if we had that. It
woul d be a really helpful tool to both the state
and the local agencies.

MS. WERDEL: And Western is working with
t he Corps of Engineers on our GI'S system So al
of our transm ssion lines will eventually be on
their system

MR. MARTI : As | said, | wasn't here
this morning, but | heard that one of the comments
t hat you heard was that the federal agencies, of
course, have other workloads facing them and
funding and that.

Bob and | are here to say that, you
know, BLM and the Forest Service, yes, we've been
directed by the President to work and help with
you fol ks on this, but we also do have our own
wor kl oads facing us.

And unfortunately, both of us have sort
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of a big project. In our case, BLM got sued by
environmental groups down in the California
desert. And they were successful in getting an
i njunction. And rather than having that stop al
actions down there, we went and negotiated a
settlement agreement with the judge. And t hat has
i mosed a workl oad on us.

The Forest Service has things in Sierra
Nevada frameworKk.

However, we can work around it because
i ke Nancy was tal king about, the federal agencies
have the abilities to do cost recovery, or in the
case of the Forest Service, collection agreements,
where we can go to the proponent and say, if you
put money up front we can then use that for our
processi ng. So we can either go hire some more
staff, or go and hire outside consultants.

So we do have that as a tool available
to us. But we just wanted to also point out that
while we are synmpathetic to the need of expedition
here, we also have these other workl oads that we
have to be working with.

MR. HAWKI NS: One of the other things we
can also do is to have the proponent conduct the

studi es under the supervision of our agency
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specialist, our agency wouldn't have to do the
st udi es. And that, a lot of times, saves -- saves
time.

MR. MARTI : And then one other thing
t hat we have found in our joint reviews with both
the state -- and Nancy touched on this in her
presentation, is the advantages of using MOUs.
Because it very clearly spells out the roles and
responsibilities.

And if the CEC feels that that would be
somet hing the federal and the state agencies need
to |l ook at, we would be more than willing to sit
down with them develop an MOU on how we could do
expediting of the permt review and decision
document s.

We'll entertain any questions that you
have at this time.

PRESI DI NG MEMBER LAURI E: Well, on the
i ssue of workl oad, we understand that. When we
first started getting into crunch time, probably
two years ago, the Energy Comm ssion process was
| ooked upon as the Energy Comm ssion's problem

I think all state agencies now
understand that the Energy Comm ssion's process is

the state's process. It's not the Energy
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Commi ssion's process.

I think the cooperation among all state
agencies today is really quite excellent. And
t hese fol ks understand what the priorities are as
much as the Energy Comm ssion does.

We understand that with the federa
agency your priorities are different. And we
respect that. And | can only tell you what | hear
fromthe staff, and that is a continuing deep
appreciation over the time that you all have been
willing to give to our priorities.

And we recognize that effort.

Chri s.

MR. MARTI : Well, thank you. We share
your problem because unfortunately we get our
electricity the same way you do. And 1've gone

home, and my house, every clock in my house was

flashing red, which meant | was a victim of a
rolling blackout. Sol'm--
PRESI DI NG MEMBER LAURI E: Well, just --
MR. MARTI : -- this summer.
PRESI DI NG MEMBER LAURI E: -- think

what's going to happen if your sense of
cooperation di m nishes.

(Laughter.)
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MR. MARTI : | think it's very clear, the
Presi dent has directed federal agencies to do
everything that we possibly can to work with the
state on this.
And unfortunately | think everyone's

beginning to realize it's not just a California
probl em It's going to be a problem throughout

t he west. And | think that's where it's important
to have people |like Nancy's agency involved,
because they can give us more of a regiona
perspective.

PRESI DI NG MEMBER LAURI E: And, in fact,
it is not only a western problem There are many
States of the Union that, in fact, are on the
edge. They just haven't been in the headlines,
but they are about to be.

Chri s.

DR. TOOKER: Yes, thank you
Commi ssi oner Laurie. I would just like to say
that the Comm ssion Staff, as well, has spent a
| ot of time devel oping MOUs, and has recogni zed
benefits of those. And we're continuing to do
that, not only with state agencies, but moving
towards doing that with more federal agencies.

And that, as well, | think helps in the
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resource issue, to the extent that you have an
under st andi ng about | evels of comm tment and
expectation to meet your joint needs.

The next person we have to make a
presentation is Stephen Quesenberry fromthe
California Indian Legal Services. Per haps to give
alittle different perspective on permtting
requirements fromthe standpoint of tribal |ands
siting.

PRESI DI NG MEMBER LAURI E: Thank you, is
it Stephen or Stephen?

MR. QUESENBERRY: It's Stephen

PRESI DI NG MEMBER LAURI E: Stephen.

Thank you, sir

MR. QUESENBERRY: Before launching into
a discussion of some of the considerations in
siting energy facilities on Indian lands, I'd just
like to speak for a moment about the numbers of
tribes in California.

There are 109 federally recognized
tribes in California. That's tribes that have a
government -t o-government relationship with the
United States.

The size of the Indian | andbase in

California, the total | andbase is somewhere in the
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nei ghborhood of about half a mllion acres. And
the individual reservations and rancherias range
in size fromless than 50 acres, to more than
100, 000 acres.

And many of those | andbases are what is

termed checkerboarded. That is, they have within
their boundaries both tribal trust |ands, in some
cases, individually allotted trust |ands, and fee

| ands owned by, maybe owned by the tribe in fee;
maybe owned by nonlndians in fee.

MS. TOWNSEND- SM TH: What's that tern?
You said fee?

MR. QUESENBERRY: Fee. Li ke a fee
si mpl e absol ute.

MS. TOWNSEND- SMI TH: Okay.

MR. QUESENBERRY: I think that's what it
refers to generally.

PRESI DI NG MEMBER LAURI E: Your office,
is that a federally funded office?

MR. QUESENBERRY: We receive some of our
funds fromthe federal government; some fromthe
state; and then we also are retained directly by
tribes, as well. We receive some funding to
provide free |legal services to indigent tribes and

i ndi vi dual || ndi ans.
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PRESI DI NG MEMBER LAURI E: Okay.

MR. QUESENBERRY: Al so, with respect to
tribal governments, |I'd like to talk just briefly
about the decision making process.

Wth many tribes the tribal council
under their constitution, has del egated authority
by the people, by the tribal members, to make
final decisions relating to the reservation
envi ronment .

But there are a significant number of
California tribes that operate on what is termed a
general council governing concept. And that means
t hat any maj or deci sions made by the tribe go back
to the people, to the entire tribe for decision.

I mention that because that can
someti mes del ay decision making within the tribe.

Wth those introductory comments, |'d
like to just start with kind of a genera
statement that underlying the issue of what
approvals are required for siting energy
generation facilities is a question of
jurisdiction.

That is, what entity or entities have
aut hority to license and regul ate, and under what

circumstances. Because, as | just mentioned,
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there could be a multiplicity of fact situations
i nvolving Indian | ands, where the jurisdictiona
framewor k may change or be modi fi ed based on
whet her the tribe is the devel oper, whether the
devel opment is occurring on tribal |and, or on fee
| and. Whet her there is federal funding involved,
or exclusively tribal private funding.

Al'l of these could change the
jurisdictional frameworKk. That is, what |laws come
into play. And 1'Il talk a little more about that
in a mnute.

And | don't want to go into a detailed
di scussion of the case |l aw, other than to say that
the general principle is that in the absence of
express Congressional authorization, state | aws
generally do not apply, state regulatory | aws
generally do not apply on Indian | ands.

But, and the big but there is based on a
number of Supreme Court decisions that have
gqualified tribal sovereignty in certain
circumstances where the |ands are fee | ands, the
activities may involve nonlndians, there may be
significant off-reservation i mpacts of on-
reservation activities, et cetera.

So, it's a conplicated -- the point |
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wanted to make is that the jurisdictiona
framework is complicated. It's not a settled
regulatory framework, though there are certain
aspects of it that are settl ed.

So, the first approach in |ooking at
siting of generation facilities on Indian |ands is
to understand that one, there is a sovereign
entity there, the tribe, itself, that has a unique
status under federal |aw.

But, also has a unique status with
reference to the federal government. And that's
very i mportant because the federal government, in
i mpl ementing federal |aw, has to do so consistent

with its trust responsibility to the |Indian

tribes.

Especially if the federal decisions or
policies in some way impact on tribal interests or
resources. Whi ch would be the case if you're
tal king about siting facilities on an |ndian

reservation that required some form of federa
approval .

Having just talked in very general terns
about the jurisdictional framework, one way of
addressing or expediting the siting of generation

facilities on Indian lands is to step back from
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the complicated jurisdictional issues, and focus
primarily on interests, and | ook at the potentia
for inter-governmental cooperation

I've been working in the area of federal
Indian law in California for a couple of decades.
And | know that under the current Adm nistration
there's been a dramatic change, current state
adm ni stration, dramatic change in the approach to

dealing with tribal governments.

And |I'm not just speaking in terms of
the gam ng issue, but on broader issues. And t hat
is to recognize that there is a -- that the tribes

do have sovereignty within their |lands and over
their people, and that there's a need to, in many
of these areas, especially environmenta

regul ation, that impacts both reservation and off-
reservation areas, to come to some resolution of
the jurisdictional issues without litigation.

And | did look at a draft MOU that was
prepared by Energy Comm ssion Staff, and | think
it's really a good step towards doing that. It's
an inter-governmental MOU that includes federa
agencies, the tribe, as well as the state, itself.

I mention the relationship between the

federal government and tribes as something that is
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very important to understand. And t hat
relationship actually, and the obligations of that
relationship are mani fested mainly through a
federal tribal consultation process.

And that process, in some cases,
actually written into federal |aw. And in other
cases is included in orders, such as secretaria
order on the Endangered Species Act and the
obligation to consult with tribes.

In executive orders issued by the
President, which direct federal agencies to
consult with Indian tribes with respect to
policies or actions that may i mpact tri bal
interests; with respect to potential inmpacts of
federal actions on sacred sites and cultura
resources; and in other areas.

So when the state sits down in a room

with a tribe and the federal government, there's

an interesting dynam c going on. It's not three
satellite governments sitting there, it's three
governments, but two of them are |inked, the

federal government and the tribes, by this trust
responsibility.
And the federal government may have --

owe obligations under that to the tribe. They do
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owe obligations under that to the tribes that are
totally unique in our |egal system And t hat
woul d not be obligations that are generally owed
to other entities or individuals.

And the reason | belabor that a little
bit is because a | ot of people don't understand
t hat. And they somehow, sometimes when they see
it, they think that there's somet hing unl awful or
illegal going on by this dialogue that's going on
on the side between the federal agency and the
tribes.

MS. TOWNSEND- SMI TH: Well, let me ask
you a quick question. So, if a tribe decides to
put a power plant on a reservation, would the
tribe automatically be obligated to have the
project reviewed under NEPA?

MR. QUESENBERRY: Not automatically. It
woul d depend on the situation. But | can say
this, that I was trying to, in my own m nd, think
of a hypothetical scenario where that action would
not require some form of federal approval. And
it's hypothetically I think you coul d. You could
have a tribe that was developing it with its own
resources on tribal trust | and.

That tribe had authority through the EPA
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to set water quality standards and air quality
st andards. So it was regulating those two areas.
And there was no federal action to trigger NEPA.
That's the real issue, though

In most cases you're going to have some
federal involvement that triggers NEPA. And in
many cases, well, | shouldn't say in many, not in
California yet. But, it's beginning to occur.
The tribes are developing their own comprehensive
environmental | aws, because they have an interest
in insuring that that environment that they live
in is protected.

And in some cases, have a much stronger
i nterest, because they can't destroy those
resources there and go somewhere el se.

MS. TOWNSEND- SM TH:  Wel |, what
happens - -

MR. W LSON: They live there. It's
their homel and.

MS. TOWNSEND- SMI TH: Okay, well, what
happens when you build a project and say you have
an air quality impact that is not on tribal |and,
but it's a impact on another area?

MR. QUESENBERRY: Well, again that

rai ses, I'mnot an expert on the air quality
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i ssues, but | can say that off-reservation inpacts
rai ses a question of whether the state has an
interest that it is entitled to protect.

And | think that, you know, | would say
that if there were significant off-reservation
i mpacts, certainly the state has an interest that
it should be able to protect in some way.

The best approach would be to address
that without litigation, without getting into a
fight over whether the state can then reach into
the reservation and regul ate that power plant as a
means of reducing, elimnating or mtigating the
of f-reservation i mpact.

PRESI DI NG MEMBER LAURI E: There's no
central tribal authority that has tribal consent
or jurisdiction to reach agreement with the Energy
Commi ssion on a particular process, is that a
correct statement?

MR. QUESENBERRY: That's correct.

PRESI DI NG MEMBER LAURIE: So it has to
be done case-by-case?

MR. QUESENBERRY: Case- by-case. And

that is one of the, as | say, we're in kind of a
new era, | think -- | hope, of tribal/state
relations. And that kind of concept is one that
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you have a |l arge nunber of tribes, some of them

with very Ilimted resources, and yet, together,

you know, | mean potentially even a smal

Wher e

tribe,
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if it developed a plant, could have a significant

i mpact, you know, on both that | andbase,

as the surrounding communities.

But there is a necessity besides the

government -t o-government relationships, in some

areas, subject areas, to have some type of

coordinating body.

And because we are a huge state with a

| arge nunmber of tribes, it's been difficult to

devel op that kind of an approach.

Thought it i

happening in the area of Forestry, there is a

statewi de council of tribes that deal with
forestry issues And |I think it's something that
could be developed in the area of power
generation, as well

I'd like to just mention some of the

potential approvals, or conpliance issues that

as wel |

central

we've come up with respect to siting facilities on

tribal |and.

NEPA may very well apply if there's

federal action. And that federa
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take different forms with respect to tribes.

If the tribe had a private devel oper
t hat was going to be using tribal |ands for the
devel opment of a project, there's a specific
requi rement under federal |aw that contractual
agreements relative to tribal |ands have to be
approved by the Secretary of the Interior. And
that's been deemed as a triggering mechani sm for
purposes of NEPA.

And generally | mention that, a genera
principle is that state | aws do not apply,
generally speaking, on Indian reservations unless
Congress expressly says they'll apply.

The other principle is that tribes are
generally subject to federal |aw. So that if you
have the Clean Air Act, the Clean Water Act,
tribes are subject to those | aws. But within
those | aws you have specific delegations of
aut hority to the EPA to treat tribes under certain
circumstances as they would state entities for
purposes of setting air quality and water quality
st andar ds.

Now, the tribes have to meet m ni mum
criteria to be able to do that. And we don't have

a large number of tribes in California that have
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met those criteria.

So, in the absence of that, generally
the EPA would be in a position to set the standard
for the tribal |ands.

Ot her federal statutes that may come
into play are the Native American Gray's
Protection and Repatriation Act, which applies
both to federal and tribal | ands. And if there's
any excavation involved that would i mpact on
burial sites and other items, other cultura
resources, if it's tribal land, it would also
require the consent of the tribe.

The National Historic Preservation Act,
within that statute tribes are also, it's possible
for tribes to function as the state historic
preservation office does. That is there would be,
a tribe could forma tribal historic preservation
of fice, and essentially take over the review
functions that the state would generally have
under that federal statute.

If a lease is involved, again we're
getting into the federal trust responsibility.

The government has obligations to protect Indian
trust resources. So if the tribe is leasing their

| ands for development, federal Indian | easing |aws
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apply, which require federal approval and certain
m ni mum conditions within the | eases.

If -- and with respect to rights-of-way
over tribal |lands, both federal approval would be
required for those rights-of-way, both new rights-
of -way or expansion of existing rights-of-way.

And also if it's tribal land, tribal consent would
be required, as well. So you get into both the
federal approval process, as well as the triba
approval process for rights-of-way.

And there are comprehensive regul ations
in both of those areas under Title 25 of the Code
of Federal Regulations, for both the |easing and
the grant of right-of-way over Indian |ands.

As | mentioned before, because of the
interaction on Indian reservations with respect to
environmental |aws, involving essentially three
di fferent governments, | think it is an excellent,
or I think it would be an excellent approach to
| ook at the possibility of MOUs, intergovernmental
MOUSs .

And that way you would bring to the
table the entities that have the interests, the
st akehol ders. And also it would be a way of

focusing the process for expediting environment al
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review of the siting process.

The one resource that | highly recomend
is one that was put out by the -- it's a
publication of the Environmental Protection
Agency, and it was prepared for them by the
Nati onal Environmental Justice Advisory Counci l
I ndi genous Peopl e Subcommi ttee

And it's a guide on consultation and
coll aboration with Indian tribal governments, and
the public participation of indigenous groups and
tribal members in environmental decision making.

And it compiles within this very short
bookl et some of the major federal authorities that
require tribal consultation involving
environment al issues.

Beyond that it's also a relatively good
summary of the jurisdictional framework in Indian
county. And actually goes into some detail on the
hi storic devel opment of the relationship between

t he EPA and I ndian tribes.

The EPA, | think, has taken the |ead,
among the federal agencies, in developing a very
comprehensi ve federal Indian policy and in working

with tribes in developing the infrastructure

necessary to regulate on-reservation resources,
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particularly with respect to water and air
quality.
I think that pretty much concl udes ny
comments. If you have any questions |I'd be gl ad
to respond.

PRESI DI NG MEMBER LAURI E: Thank you,

Stephen, very much. That's been very hel pful
Chris.
DR. TOOKER: Yes, | do have one followup
guestion. If | could pose an example of where

there was, say, a large stationary source built on
a reservation, and that Indian tribe did not have
any air quality standards or environmental
protection standards devel oped.

What ki nd of permtting would be
required for that? Let's say if it was part of
our process, would EPA be the permtting agency?

MR. QUESENBERRY: I think on the air
gquality issues, EPA would be. Wth respect to the
i ssue of what entity, and we're talking about
tribal |and?

DR. TOOKER: Yes.

MR. QUESENBERRY: What entity would have
jurisdiction over the actual siting, that's a good

guestion. Because jurisdiction is something that
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And that's one of the potential problems

today with the |lack of development of |ega

infrastructure within tribes for regulation of
environmental issues, is that you may actually
have a type of jurisdictional vacuum invol ved

DR. TOOKER: So that we mi ght have to
craft in the MOU some understandi ng of the
structure that we'd have to develop to issue a
state license which was kind of part of a state/
federal |ands permt?

MR. QUESENBERRY: You woul d probably
have to address it through the MOU, but as
menti oned before, it's very hard for me to think
of a situation involving Indian | ands where you
woul d not have some form of trigger for at |east
NEPA to apply.

But with respect to the siting or
licensing of the project, that would be where you
may have a, you just may have a gap

DR. TOOKER: I nteresting. Thank you

PRESI DI NG MEMBER LAURI E: Thank you.
Moni ca and Ri ck.

MS. SCHWEBS: Thank you, Conmm ssioner

Lauri e. Rick and | were both going to present
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today, but Rick's voice has given out on him so
he's | ending moral support, and |I'm | ending voice.

(Laughter.)

MS. SCHWEBS: At any rate, | just wanted
to take a few mnutes to tell you about some
things that staff has been up to.

As you may have heard froma few people,
we had some pre-meetings with various federa
agencies that were very well attended. They were
designed to let the people know what's happening
in the energy area at the Energy Comm ssion, and
also to informthem about the transm ssion and
natural gas |lines that we know about. Get them
t hi nki ng about how we nmove ahead together

But, more importantly, to brainstorm on
ways to improve our processes. And we focused on
Endangered Species Act matters in particular.

So, we came up with -- we meaning Rick
and | -- came up with a list of recommendati ons.
Some of them you've already heard from vari ous
peopl e that have spoken today. But we wanted to
have a chance to |let you know, you know, what our
t hi nki ng was and the basis of these discussions.

And al so to, again, thank the various

agencies that participated, and that was Fish and
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Wldlife Service, National Marine Fisheries

Service, Western, Nancy has been very hel pful

She attended all of our sessions, actually. As
wel | as Forest Service and BLM EPA was al so on
t he phone. And the Public Utilities Comm ssion

actually, was on the phone for one of our
sessions, as well

And several staff members participated
in various sessions, so we had a good cross-
section. But it was all |ower level staff just
trying to figure what to do.

Anyway, this is what we came up with.

As you've heard from many people already there is
an acute problem with the resources available to
the federal agencies, and in particular Fish and
Wldlife Service and the National Marine Fisheries
Service.

And | don't think they fully explained
to you the extent of their problens. The key Fish
and Wldlife Service office here in the state is
at a third of its authorized staffing |evel
There's a hiring freeze, at |east at the
management |evel, at Fish and W ldlife Service.
There's a completely hiring freeze at NMFS.

They have no ability to get consultant
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dol |l ars. They have no ability to pass on costs,
not those two offices. Some of the other federa
agenci es have mentioned that they do, and they're
starting to think about ways to potentially help
them out with some of their abilities to get
moneys from applicants. But that's just in the
works at this point in time.

W th other agencies, there has been no
effort thus far to increase the amount of
avail abl e appropriations to meet the needs that we
see com ng, both for power generation and the
transm ssion and natural gas right-of-way issues
that need to -- these agencies need to address
collectively very soon, too

So, we wanted to recommend to you that
you actually make a formal request to Washington
on behalf of the Energy Comm ssion, perhaps it's
somet hing the Public Utilities Comm ssion would
want to be involved with, to at a mnimumlift the
hiring freezes. Which is something that we think
they would be willing to do.

But beyond that, to make avail able the
resources to those agencies to be able to meet the
needs that they have.

If that doesn't work, we have some
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backup recommendati ons. Caltrans has actually
taken the step of getting state money to fund
people, as you heard from M. Wnters, which is a
possibility.

There's another option that was
menti oned actually by National Marine Fisheries
Service, there's a portion of the federa
regul ations that permts a designation of a
nonfederal | ead agency for Endangered Species Act
compl i ance.

It's not clear to me that it's ever been
used. But, at least by the Fish and Wldlife
Service, apparently National Marine Fisheries
Service has done more of this.

In any case, it would potentially permt
us to do an agreement with the federal government
to take over nore of the staff work, or at |east
fund some of it through the Energy Comm ssion's
consul tants.

So those are all options on the table,
but we really see that as a critical need, and
somet hing that the Comm ssion hopefully can
address right away.

PRESI DI NG MEMBER LAURI E: Go ahead and

put that discussion on a future siting Commttee
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MS. SCHWEBS: Al'l right, great. And
we' d appreciate that.

We, at the Energy Comm ssion, as well
I"m sure the federal agencies, since | think
everyone wants to be of help, but the reality of
the situation is that it's difficult.

Anyway, we have some process
recommendati ons, too. You know, we've talked a
| ot about stream ining and some of this has come
out today, as well

But let me reiterate some of those
poi nts. And maybe state thema little bit
differently from some people.

One thing that we had thought about is
that it really would be a good idea to have some
federal liaisons identified in each of these

agencies, as a key person on Energy Comm ssion

projects.

And the purpose of that would be, at
| east in part, to facilitate this early
i nvol vement . And many people have tal ked about

the need to get the federal agencies involved
earlier in the process than they are now.

Hopefully in prefiling.
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And to the extent to which we have
prefiling meetings, we'd strongly recommend t hat
people from federal agencies be involved, as
appropriate, in those prefiling meetings, as well
in order to accomplish several purposes.

The most i mportant being to identify
early the likely problems, to be able to
potentially reshape projects that -- stil
possible to mold them to avoid those problens,
and thereby expedite the process down the line.

We al so wanted to get prompt
identification of |ead agencies and federal nexus,
probably by the time an application comes in the
door here, you know, make it part of our process
in the case where there is going to be clear
federal involvement. We have a |list of those
agencies in the AFC.

Make sure that the federal agencies
coordi nate among thenmselves to get that | ead
agency identified.

They actually told us that can be a
problemin some cases where, you know, there are
bits and pieces of federal involvement all around,
but it takes them awhile, sometimes to get to the

poi nt where they have that one | ead agency
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identified that will go forward with the project.

And if that were made part of our
process, to ask the federal agencies to identify
their lead promptly, through this federal |iaison
it my very well facilitate the federal process
movi ng forward.

And, simlarly with Endangered Species
Act matters. One critical determ nation is what
the federal nexus is for Fish and WIldlife Service

and National Marine Fisheries Service to get

movi ng.

And sometimes it's taken quite awhile to
actually identify the federal nexus. Susan Jones
was telling me that she spent a lot of time trying

to identify the federal nexus, and some cases
actually calling up agencies trying to convince
them that they really had a federal nexus, so that
they could get the ESA work on a faster track

And again, that's the kind of thing
where the Energy Comm ssion could just request
fromthe federal liaisons that they identify any
federal nexus promptly to the wildlife agencies.

Next, coordi nated NEPA and CEQA review.
We really |l ove what Nancy's been doi ng. She,

t hi nk, has devel oped a process that all federa
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agenci es hopefully can benefit from And in
particular, her MOU for Blythe is, | think, a good
model . Probably can be -- will have to be
tailored in many cases.

But to have an MOU that the Comm ssion
has | ooked at and, you know, is generally
comfortable with is certainly going to expedite
joint NEPA and CEQA review. And we really
appreci ate Nancy's help, and we've already used
her offline a |lot to discuss things with other
agenci es. So she's become a contact person for us
in a lot of ways in helping federal agencies
t hrough this process.

Next we've wanted to get federal
agencies invited to more Energy Comm ssion project
meeti ngs. And we're talking internal staff
meeti ngs, too.

Obviously, it's not always appropriate
for, you know, all sovereigns to be there, but in
most cases all sovereigns should be there. And
the coordination inherent in actually being at
critical meetings will help facilitate the process
and lead to |less duplication of effort.

And then finally, a state law -- that we

thi nk needs to get addressed. The DFG take
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permt, at this point in time, is occasionally
del ayed because the Department of Fish and Game
needs to have a CEQA document on which to issue
t hat take permt.

And they, |ike many | ocal agencies, have
been uncomfortable with using the staff
assessment, since there's a decision point at the
end of our process. And my understanding is
actually there's legislation at this point to
correct that problem

But that's something that we think would
facilitate the Endangered Species Act side of
t his. And we can talk further about that, too, if
you are interested.

Finally -- well, actually it's not
finally, we have two more categories. Tar get ed
pl anni ng recommendati ons and | ong-term pl anni ng
recommendati ons.

By targeted planning we mean there are a
few things that we thought about where there are
clearly delays caused in our process, and that we
ought to really sit down and try to come up with
the answers to those probl ens.

And they're limted. At this point in

time we have two examples of things that we know
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cause delay, or it would be helpful to put some
staff on to fix the problem

One is with the 316B reports for the
facilities that have cooling water intake
structures that need to be mtigated under 316B of
the Clean Water Act.

There we've had numerous problems in the
coastal cases with getting the baseline data in
order to permt the review process to go through
here rapidly.

And we t hought maybe if we had staff
just write out some guidance for applicants on
exactly what they need to walk in the door on
t hose coastal projects, where they will be having
to get 316B authorization, that that would
facilitate the process.

The problemis there's a gap really in
federal law on this matter. It's pretty much | eft
case-by-case at this point in time. The proposed
regul ations at the federal |evel that would
clarify it a little bit, but even those will not
completely clarify what the Energy Comm ssion wil
need in those cases.

So, it looks like you had a question

Did you want to --

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



180

PRESI DI NG MEMBER LAURI E: No, | have
anot her meeting starting at 3:00. And - -

MS. SCHWEBS: Oh, we got to move, okay.

PRESI DI NG MEMBER LAURI E: -- | want to -
- first of all, everything that you're going over
here, you'll be presenting to the Siting
Committee.

MS. SCHWEBS: Well, yeah, that's news to
me, but that's fine.

PRESI DI NG MEMBER LAURI E: Yeah, well,
it's news to you as of now.

MS. SCHWEBS: Yeah, okay.

PRESI DI NG MEMBER LAURI E: And
understand that. And | just want to make sure
t hat we have an opportunity for public questions
or public input.

So, let me interrupt you at this point,
and see if there's any questions or comments from
any menmber of the public regarding anything we've
heard up to this point.

Yes, ma'am Come on up.

MS. RED- HORSE: I can just speak from --

PRESI DI NG MEMBER LAURI E: No, you can't.
Hi, how you doing?

MS. RED- HORSE: I'm good, thank you. I
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am famliar somewhat with the emergency crisis --

PRESI DI NG MEMBER LAURI E: Coul d you
identify yourself, please?

MS. RED- HORSE: Oh, yeah, I'm Valerie
Red- Hor se. I"mwith Native Nations Securities.

We have talked to some of the folks in
the CEC siting office about the emergency crisis
conditions that would allow for a 21-day
permtting, and 7-day interconnection study.

And yet, after listening to everything
presented today, it almst seenms |ike that
scenario can't exist.

Has that happened? |Is that realistic?

PRESI DI NG MEMBER LAURI E:  Yes.

MS. RED- HORSE: Okay, so we're listening
today to a | ot of agencies that have usually |long-
term processes, and everyone's kind of willing to
wor k - -

PRESI DI NG MEMBER LAURI E: \What's
happened in the 21-day process is applications are
being submtted on sites that have been pretty
much re-exam ned for environmental impacts. And
pretty much a determ nation has been made that
there aren't any.

Upon an initial review, if there are, it
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kicks it out of the 21-day process.

And so it's a very limted set of pre-
identified areas, for the nmost part. I think
there are some exceptions to that.

M. Tooker is an expert on that, because
he has his name all over the documents.

(Laughter.)

DR. TOOKER: The only thing | m ght
mention to add to that is those sites have been
screened, not only for environmental concerns, but
for adequate infrastructure in terms of
transm ssion and gas l|lines, or water |ines.

Because we could not accommodate the
process we've tal ked about here today through the
emergency process, so we have selected sites that
have that infrastructure.

MS. TOWNSEND- SMI TH: And we actually
have two projects inhouse now. We had an
i nformati onal hearing and site visit |ast Thursday
in San Diego. And today we're actually | ooking at
anot her project in the Palm Springs area

So the process has actually started.

PRESI DI NG MEMBER LAURI E: Okay. Moni ca
and Rick, what | will ask you to do, because we

need to know your recommendati ons as being
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Commi ttee meeting. And we'll give you all the

time you need.

MS. SCHWEBS: Okay.

Thank you.

PRESI DI NG MEMBER LAURI E: As to our

panelists, very inmportant, all

the i ssues that

rai sed, and we do really appreciate your efforts.
You're an essential part of the deal
So, | thank you. And with that, the

meeting will stand adjourned.

(Whereupon, at 3:00 p.m

was adj our ned.

--000- -

PETERS SHORTHAND REPORTI NG CORPORATI ON

the wor kshop

(916) 362-2345



184

CERTI FI CATE OF REPORTER

I, VALORIE PHILLIPS, an Electronic
Reporter, do hereby certify that | am a
di sinterested person herein; that | recorded the
foregoing California Energy Comm ssion Comm ttee
Wor kshop; that it was thereafter transcribed into
typewriting.

I further certify that | am not of
counsel or attorney for any of the parties to said
wor kshop, nor in any way interested in outcome of
sai d wor kshop.

IN W TNESS WHEREOF, | have hereunto set

my hand this 2nd day of April, 2001.

VALORI E PHI LLI PS

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



